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IN THE MATTER OF the Ontario Energy 
BOavagwAct = Kk.5.0 81.900), BenapDter S32, sand 
in particular Sections 26 and 36 thereof; 


AND IN THE MATTER OF a reference to the 
Ontario Energy Board by the Lieutenant 
Governor in Council, under Section 36 of 
the Ontario Energy Board Act, in respect 
of a proposal by ICG Utilities (Ontario) 
Ltd to construct a cogeneration facility 
on the property of Boise Cascade Canada 
bts ite acoCweLOWNe eOLesarOrt. | Erances,, 
Ontario, and to hold such facility as a 
Division of ICG Utilities (Ontario) Ltd 
as owners of the facility. 
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December 21, 1989 


To His Honour the Lieutenant Governor in Council 


BYesOrTraerminecounci | iOC81499/789, dated June 12, 
1989, the Ontario Energy Board was directed to hold a 
public hearing and to report on certain matters 
respecting the proposed investment by ICG Utilities 
(Ontario) Ltd in a cogeneration project situated on the 
premises of Boise Cascade Canada Ltd. in the Town of 
Fort Frances, Ontario. 


The Board herewith submits its Report and 
Recommendations. 


Respectfully Submitted 


ONTARIO ENERGY BOARD 


OSCR Un Glee Ke falta) 
Presiding Member 


D.A. Dean 
Member 
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SUMMARY OF BOARD RECOMMENDATIONS 


i 


The Board recommends that the Lieutenant 
Governor in Council formally grant the 
request from ICG Utilities (Ontario) Ltd 
for an exemption to Article 5.4 of the 
1988 Undertakings to allow it to invest 
in the 1O00MW cogeneration project 
Situated on the premises of Boise Cascade 
Canada Ltd. in the town of Fort Frances, 
Ontario. This dispensation to be made 
conditional upon ICG Utilities (Ontario) 
Ltd, its shareholders and parent 
Companies which control ICG Utilities 
(Ontario) Ltd: 


a) executing an amendment to Article 
5.4(c) of the 1988 Undertakings which 
will require ICG Utilities (Ontario) 
Ltd to obtain dispensation of the 
Lieutenant Governor in Council, upon 
recommendation of the Board, for any 
new non-utility investment. 
‘Dispensation’ means prior approval 
i.e., before any binding contractual 
obligations are entered into by ICG 
Utilities (Ontario) Ltd, its parent 
companies and affiliates, Or any 
funds are expended other than for 


project feasibility assessment. 
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(b) aS soon as possible, by a date to be 
agreed with the Lieutenant Governor 
in Council, establishing the 
cogeneration project in a legally and 
financially separate corporate entity 
which may be owned by ICG Utilities 
(Ontario) Ltd, rather than as_ an 
operating Division of the utility 
company. 


(c) executing an undertaking to indemnify 
the regulated utility and its 
ratepayers against all direct and 
indirect liabilities and any 
additional costs arising from _ ICG 
Utilities (Ontario) Ltd's non-utility 
investments as defined by the Ontario 
Energy Board, including, but not 


limited to, the Cogeneration project. 


The Board recommends that the Lieutenant 
Governor in Council grant ICG Utilities 
(Ontario) Ltd the requested exemption to 
Article 3.0 of the 1988 Undertakings in 
respect of the gas supply contract for 
the cogeneration project with ICG 
Resources Inc. 
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The Board recommends that the Government 
Clarify its policy on the role of gas 
utility companies in developing 
non-utility electric generation projects 
in Ontario. In so doing, the existing 
undertakings given to the Lieutenant 
Governor in Council by these Companies 


should be reviewed. 


The Board recommends that, in the absence 
of legal separation of the project from 
the utility operations of ICG Utilities 
(Ontario) Ltd, as recommended by _ the 
Board in its Recommendation 2(b), the 
Lieutenant Governor in Council, pursuant 
to the provisions of Section 19 of the 
Act, deny ICG's request for special 
accounting treatment and direct ICG 
Utilities (Ontario) Ltd to continue to 
operate under the jurisdiction of the 
Ontario Energy Board with respect to the 
amounts to be excluded from utility rate 
base, utility income, and taxes 
applicable on account of the cogeneration 
project. 


The Board recommends that the Lieutenant 
Governor in Council deny ICG Utilities 
(Ontario) Ltd's request for a regulation 


separating the assets and income of the 


Lan 
\socent § 


> 4 


Natit atemet 
ewe Lad 


f 
ae 


REPORT OF THE BOARD 


cogeneration project from those of the 
regulated utility for the purposes of 
Section 19 of the Ontario Energy Board 
Act. 
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THE HEARING 


THE REFERENCE 


On April 10, 1989, ICG Utilities (Ontario) Ltd 
("ICG Ontario” or “ICG") applied to the Ontario 
Energy Board ("the Board"), for exemptions to 
undertakings given to the Lieutenant Governor 
ine. Councyl @.in \Awuneasguoss) “by® ICG? and»-cits 
corporate shareholders ("the 1988 Undertakings" 
or "the Undertakings") and for certain orders 
related to a proposed investment by ICG Ontario 
in a cogeneration project to be built at the 
pulp and paper mill of Boise Cascade Canada 
Wed. ("Boise" or "Boise Canada") inves Fort 
Frances, Ontario. The project is proposed to 
be owned by ICG Ontario and held as a Division 
Of**the utility. company. This Application was 
given Board File Number’ E.B.O. iMate ICG 


we 


ve 
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subsequently sought to proceed by means of a 
Reference to the Board from the Lieutenant 


Governor in Council. 


On June 12, 1989, the Lieutenant Governor in 
Council signed an Order in Council, which, 
pursuant to section 36 of the Ontario Energy 
Board Act ("the Act"), required that the Board 
examine and, after holding a public hearing 
with respect to the cogeneration project, 
report to the Lieutenant Governor in Council on 
the following matters: 


as whether ICG should be exempted from 
compliance with Article 5.4 of the 
1988 Undertakings in respect of the 
Cogeneration Project; 


bs whether the purchase of gas by ICG 
from ICG Resources should be approved 
pursuant to Article 3.0 of the 1988 
Undertakings. 


Articles 5.4(a) and (b) of the Undertakings bar 
ICG or a person which it controls from investing 
in, a mon-utility (non-regulated); activity and 
provide that ICG will attempt to restructure 
itself, _ such; that “ite widil begs Corporation 
whose. assets ,.liabilitues ands activities relate 
On LVeacoO the regulated natural gas distribution 
business in Ontario. Article 3.0 requires 
approval of transactions between ICG and its 
affiliate companies amounting to more than 
$100,000 annually. 
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The proposed cogeneration project is a signifi- 
cant non-utility investment resulting in 
increased diversification of ICG Ontario and 
hence requires exemption from the Under- 
takings. ICG Resources Ltd ("ICGR") an 
affiliate company at the time of the 
Avpiication, 42s a principal’ supplier of gas .to 
the project, thus requiring ICG to seek 


dispensation under Article 3.0. 


The Order in Council also noted that ICG had 
requested that the Lieutenant Governor in 
Council require the Board to examine and report 
on whether a regulation should be made separat- 
ing, for ratemaking purposes under Section 19 
of the Act, ICG's investment in the cogeneration 
project and the resulting income tax deferrals 
from ICG's regulated gas distribution activit- 
ies. Accordingly, the Board was also asked to 
examine and, after holding a public hearing 


report on whether: 


Git) in the determination of the rate 
base of ICG for the purposes of 
section 19 of the Act, the Cogene- 
ration Project and all property 
which is used or useful in the 
construction or operation of the 
Cogeneration Project should be 
excluded; 


#3 
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(ii) in the determination of the income 
of the utility operations of ICG for 
the purposes of section 19 of the 
Act, all revenues and expenses which 
are attributable to the Cogeneration 
Project should be excluded; 


(i123) for the, purposesmort. section 19. of 
the Ac€t, tTdny Pevax Gsavings® or “tax 
deferrals which are realized by ICG 
and which are attributable to the 
tax treatment under the Income Tax 
Act (Canada) of the Cogeneration 
Project, ancludang, without limiting 
the generality of the foregoing, any 
Capital cost allowances claimed by 
ICG under the Income Tax Act (Canada) 
in respect of the Cogeneration 
Project, should not be applied by 
the Board: 


~ to reduce the amount otherwise 
determined, for the purpose of 
section °19'--of:  the?™Acty to be 
income taxes in respect of the 
utility operations of ICG, or 


- to reduce the rates and other 
charges that would otherwise be 
payable by customers of ICG for 
the sale, transportation and 
storage of gas. 


THE ROLE OF THE BOARD 


The 1988 Undertakings were given to the 
Lieutenant Governor in Council by ICG and its 
controlling shareholders, ICG Utilities Canada 
Lita ("ICG Canada") and Inter-City Gas 
Corporation ("Inter-City"). They represent 


74 
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an extension of Section 26 of the Act and also 
the conditions’ which, the parties agree, 
constitute the necessary safeguards to ensure 
that the regulated utility and its ratepayers 
will not be adversely affected by certain 
business activities of the shareholders which 
involve or may affect the utility operating 


company. 


dee eae The Board sees its role as analogous’~ to 
performing, usually by means of a= public 
hearing, “due diligence” on behalf of the 
ratepayers of ICG and the public of Ontario, in 
respect of any matters which affect’ the 
interests of these parties and which are 
encompassed by the 1988 Undertakings and the 
ASCH 


Nee NS The Board also maintains routine contact with 
Ontario's three major gas utilities on matters 
related to their undertakings. The Board 
advises the parties to these undertakings on 


their effective administration. 


ge THE HEARING 


In. 3y el! On June 28, 1989, the Board issued three 
Notices of Hearing under Board File No. 
bhobreeueG. 33, which indicated the nature of 


ies: 
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the reference, notified intervenors of the date 
for the hearing and of the applicability of the 


Intervenor Funding Project Act ("IFPA"). 


On July 20, 1989, the Board issued Procedural 
Order No. 1 which confirmed August 23, 1989 as 
the date for the commencement of the hearing, 
gave instructions for the filing of inter- 
rogatories related to ICG's prefiled evidence 
and set out a preliminary issues list. 


On August 17, 1989, following receipt of an 
application for funding from the Association of 
Municipalities of Ontario ("AMO"), a hearing 
was held’ before Board Member C.A. Wolf Jr. 
under the provisions of the IFPA. On August 
18, 1989, Counsel to AMO withdrew the funding 
application. No other applications for 


intervenor funding were filed. 


On August 23, 1989, the hearing convened to 
consider procedural matters, to review’ the 
status of interrogatories and to finalize an 
issues liste This having been accomplished, 
the hearing was adjourned until September 6, 
1989, the first day) of | l@G%simevidence. The 
issues list and order of witness panels was 
published in the Board's Procedural Order No. 2 
dated August 29, 1989. 
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The hearing commenced on September 6, 1989 and 
concluded with the submission of argument from 
all parties on October 31, 1989. 


Appearances 


The following is a list of participants and 


their representatives: 


Counsel to Board Staff J. Campion 

ICG Usaekoland, 9Q.C. 
A. Dadson 

AMO G. Kaiser 

The Consumers' Gas Company P. Atkinson 

Ltd. ("Consumers Gas") F. Cass 

Ontario Hydro (“Hydro") Jo PLOT 

Boise D. Gibson 


J. Hollerman 


Union Gas Limited ("Union") D. Sulman 


North Shore Industries ("NSI") R. Wilson 


TransCanada PipeLines Limited J. Schatz 
GYVIGPIs" } 
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ATCOR Ltd 


R. Rhodes 


Northland Power ("Northland") J. Brace 


Independent Power Producers N. Teekman 
Society of Ontario (7IPPSO”™) J. Shepherd 


Indeck Energy Services Inc. T. Brett 


("Tndeck's) 


Industrial Gas Users Associa-— 


Cion (2 LGUA) 


Witnesses 


Py eThompson; 40.G. 
B. Carroll 
G. Pratte 


The following witnesses were called: 


For. CGe Uti Kitties (Ontario )e-Lcd: 


N.Jg.s Didur 


E.P. Rimmer 
M.G. Meacher 
E.C. Valiquette 
PD Pasties ik 


P. Marriott 


18 


President & Chief Executive 
Officer, ICG Utilities 
(Ontario) Ltd 


Vice President 
Cogeneration Division, ICG 


Project Director, ICG/Boise 
Cascade Cogeneration Project 


Vice President, Finance & 
AGMInYSerat1on, + LEG 


Manager of Financial 
Planning, ICG 


Chief Financial Officer, 
Inter-City 
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W.M. Bingham Manager, Regulatory 
Proceedings, ICG 


P.J. Hoey Supervisor, Rate Design and 
Cost of Service Studies, ICG 


D. Forster Partner and Tax Specialist, 
Coopers & Lybrand Ltd. 


R.D. Falconer Vice President & Director, 
Wood Gundy Inc. 


For Boise Canada: 


J. Valley Vice President, Corporate 
and Board Affairs, Boise 


For Indeck Energy Services Inc: 


M. Polsky President, Indeck Energy 
Services Inc. 


For Northland Power: 


A.F. Anderson Vice President, Finance and 
Administration, Northland 


The Application dated April 10, 1989, under 
Board File No. E.B.O. 161, has not been with- 
drawn and the file remains open. This may 
expedite matters in regard to Board Orders 
related to the cogeneration project should the 
Lieutenant Governor in Council, having received 
EnUS*ReEpOTe, edrrect “41CG “toe apply f£o6r* “such 
Orders. 


In making its Report, the Board has carefully 


evaluated all the evidence and submissions 


he 
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before it, but has summarized these in this 
Report only to the degree necessary to provide 
an understanding of specific issues addressed 
by the Board. 


A verbatim transcript of the proceedings, 
together with a copy of all exhibits, is 
retained in the Board's files and is available 


for public review. 
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2. BACKGROUND 


ICG UTILITIES (ONTARIO) LTD 


ICG is a wholly-owned subsidiary of ICG Canada 
which, in turn, is wholly-owned by Inter-City. 


The Inter-City organization chart, at the time 
off ‘the P hearing, ais ‘shown’ in” Figure } 1. ICG 
Canada, tli oWi-lLle—bea=noted, —also owns ICG 
Transmission Ltd. and ICG Transmission Holdings 
Ltd. which together operate a gas transmission 
system in northwestern Ontario. This system 
supplies, among other locations, the Fort 


Franceamsateca. 


On July 7°94, |} 11989,7 Inter-City and Westcoast 
Energy Inc. ("Westcoast") signed a letter of 
agreement which provides for the acquisition by 
Westcoast, or by a wholly-owned subsidiary of 
Westcoast, of the utility businesses owned 
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directly or indirectly by Inter-City, including 
IGG ~Ontario; At the same time, ICGR, a gas 
exploration and development company, was sold 
to the Saskatchewan Oil and Gas Corporation, 
and other oil and gas interests to Shell Canada 
Nw 6 he 


ICG Ontario is the company which contains the 
regulated gas distribution company ("the 
Ucvitiy \eawnch mnotase franchises’ in northern 
Ontario and several southern and eastern areas 
of Ontario. A map of the Distribution System 


of ICG Ontario is shown in Figure 2. 


The utility operations of ICG Ontario serve 
150,000 customers in over 100 cities, towns, 
townships and villages, with gas transmitted 
from western Canada by TCPL. ICG purchases gas 
Glcectiy,acOc its? utility. operations from .%e 
number of suppliers of which the largest is 
Western Gas Marketing Limited ("WGML"), a 
wholly-owned subsidiary of TCPL. 


The service area of ICG Transmission Holdings 
Ltea. ous not “vet VEuily intequateds Santo} the 
utility's system and rates. Some special rates 
also exist, including a rate for the Boise mill 
in Fort Frances, which is the sole large 
gndustrial customer of ICG's Forts ¢Frances 
System. 
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ICG Ontario, as of December 31, 1988, had 
assets with a total book value of $740 million. 
The average utility rate base for 1988 is $399 
million as determined by the Board in its 
Decision in the utility's last rate case in 
feobereO. 4405 dated “February 19, 1988. ICG 
Ontario's 1988 net income, after tax, was 
TEVGLted = aS -“Ssoco 8 nat ron OL “which?’ '$22.3 
million was estimated by ICG to be associated 
with utility operations and the balance with 


non-utility investments. 


Since December 1988, ICG Ontario, in accordance 
with the intent of Article 5.4(b) of the 
Undertakings, has undergone a reorganization of 
its non-utility investments. TCs mnOlGings) in 
Greater Winnipeg Gas Company ("GWG") have been 
transferred to ICG Canada. This has changed 
the Balance Sheet and Income projections for 
1989, and also resulted in the transfer and 
cancellation of TAWA Te common shares 
effective June 30, 1989. ICG's non-utility 
assets, at the time of the hearing, were about 
$100 million, mostly in the form of investments 


in securities and a loan to Inter-City. 
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Die UNDERTAKINGS AND SECTION 26 OF THE ACT 
pA, ASAE Section 26(2) of the Act requires that: 


no person, without first obtaining 
the leave of the Lieutenant Governor 
in Council, shall acquire such number 
of any class of shares of a gas 
transmitter, gas distributor or 
storage company that together with 
shares already held by such person or 
by such person and an associate or 
associates of such person will in the 
aggregate exceed 20 percent of the 
shares outstanding of that class of 
the gas transmitter, gas distributor 
or storage company. 


eer ey During 1985 and 1986, the Government of Ontario 
was concerned about protecting the public 
interest during takeovers of Union and 
Consumers Gas, the province's two largest gas 
utilities. | 


Rag eS, Ins 1US* BR oBaR.b. Gi 20 _REPOLL “Gated August #2, 
1985, \ regarding the sUnicorp acguisition sof 
Union, the Board recommended amendments’ to 
undertakings given to the Lieutenant Governor 


in Gouncist by (UnicorpMoOnmulaniia lyaele, eno Son 


2a In its Report to the Lieutenant Governor in 
Council dated November 26, 1986 (Board File No. 
EB. GeR.Ge 30) regarding the takeover ope 


Consumers Gas, the Board recommended that, in 
consideration for granting approval of the 
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corporate reorganization, certain undertakings 
should be given. On December 12, 1986 such 
undertakings were executed and, once the 
corporate restructuring was complete, the 
undertakings were re-executed on March 4, 1987. 


Ong OCGtober e222 7. 91986 a5 thes thensueMinister 4,0f 
Energy, the Honourable Vincent G. Kerrio, 
introduced into the Legislature Bill 142, An 
Act to Amend the Ontario Energy Board Act. 


In his speech to the Legislature Mr. Kerrio 
indicated that: 


the new legislation would introduce 
“rules of conduct" designed to 
further ensure that the public 
interest in natural gas price, 
service and reliability is protected. 
Using this “picket fence" approach 
assures protection of the public 
interest -- regardless of who owns or 
CONUEOloecne. ULLLILY. 


Specifically with respect to diversification, 
Mr. Kerrio noted that: 


Diversification is an ordinary and 
necessary aspect of private sector 
business. Our natural gas distri- 
bution system in Ontario is mature, 
and our utilities will require smaller 
amounts of capital Moke system 
expansion. SOn site lomenacural) sshor 
these companies to seek opportunities 
to diversify. 
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However, the Government must ensure 
that customers and the utilities 
themselves are not exposed to 
unnecessary and undesirable risks - 
particularly when the companies are 
investing their earnings in perip- 
heral or non-utility businesses. 


In noting the features of the proposed legis- 
lation, Mr. Kerrio stated in part: 


These amendments will “insulate" gas 
utilities from the risks associated 
with non-utility activities. The 
amendments will: 


fe) Require non-utility investments 
as of April 9, 1986, and later, 
to be carried out in separate, 
non-subsidiary corporations; 


fe) Forbid a utility to advance 
funds to or guarantee the 
obligations of an affiliate. 


Exemptions from the application of 
these provisions will be available 
only with the approval of the Ontario 
Energy Board. No other exemptions 
are provided for. 


Bill 142 would have superseded the undertakings 
by amending the Act and by providing direct 
authority to the Board, but it did not proceed 
past second reading. 


ICG's 1988 Undertakings 


The Fort Frances System was formerly owned by 


whe 


Inter-City. The transfer of the Fort Frances 
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System by Inter-City to ICG Ontario was com- 
pleted on August 31, 1988, pursuant to the 
leave granted by the Lieutenant Governor in 
Council under Order-in-Council 1825/88 dated 
July 28, 1988. 


In consideration of the Lieutenant Governor in 
Gouncil: 


a) granting leave pursuant to section 26 of 
the Act, to permit ICG Ontario to acquire 
the Fort Frances System from Inter-City; 
and 


b) exempting ICG Canada from the provisions 
of Section 26, with respect to the 
acquisition by ICG Canada from Inter-City 
of 48 percent of the common shares of ICG 
Ontario, 


ICG Ontario, together with Inter-City and ICG 
Canada, executed the 1988 Undertakings. 


Article 3.0 of the Undertakings provides as 
follows: 
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Affiliated Transactions: 


Other than the sale and the trans- 
portation of gas by ICG Ontario, any 
affiliated transaction aggregating 
$100,000 or more annually shall 
require prior approval of the Ontario 
Energy Board, which approval _ shall 
not be withheld if the transaction is 
shown to be of benefit to ICG Ontario 
or takes place at or below fair 
market value. 


It shall not constitute a violation 
of this undertaking if ICG Ontario or 
the associate or affiliate did not 
know, or could not have been reason- 
ably expected to know, that a trans- 
action was an affiliated transaction. 


2283 Article 5.4 of the 1988 Undertakings provides 
as follows: 


Diversification and Reorganization: 


(a) ICG Ontario itself, or through a 
person it controls, shall not 
hereafter engage or invest in 
any activity that is not subject 
to the regulation of the Ontario 
Energy Board. 


(b) Inter-City, ICG Canada and ICG 
Ontario shall make reasonable 
efforts to accomplish a 
LEStCLucturing woe ICG Ontario 
such that there will result a 
corporation whose assets, 
liabilities and activities 
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relate only to the regulated 
natural gas distribution business 
in-Ontarao. 


(c) A Signatory may, from time to 
time, apply to the Ontario 
Energy Board for dispensation 
from compliance with sub- 
paragraphs (a) and (b) hereof. 


COGENERATION AND THE ICG/BOISE CASCADE PROJECT 


Cogeneration is the simultaneous co-production 
of electricity and heat, the latter in the form 
of steam or hot gas, from the combustion of 
fossil fuels such as coal, oil, gas, wood waste, 
or from a waste heat source. The efficiency of 
most types of cogeneration is higher than for 
the production of either the electricity or 
heat product alone. 


Cogeneration is most frequently an attractive 
technology for industrial sites which require 
both electrical power and heat energy. In 
addition, there may be the capacity to generate 
more electrical power than the on-site require- 
ments of the industry. This power can be sold 
to an electrical utility to either reduce the 
fuel used by the electrical utility or to reduce 
its installed generation capacity if, in the 
latter case, firm electrical capacity can be 
provided by the cogeneration plant. 
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Cogeneration, therefore, results in increased 
efficiency in the use of fuel resources, thus 
reducing industrial energy costs and also the 
environmental impacts of fossil fuel burning. 
For some industries, energy costs are a 
Significant component oof production costs. 
Cogeneration also reduces the amount of power 
that the local electric utility has to supply 
to industries with cogeneration plants. These 
plants often provide excess electrical power at 
competitive prices which the electrical utility 
can purchase for resale, thereby reducing the 
amount of power it needs to generate itself to 
meet customer power demand. 


In Ontario, the provincial government has been 
strongly supportive of independent power 
production by the private sector. This support 
includes cogeneration, which provides load 
reduction benefits to Hydro, and parallel 
generation, which provides capacity and energy 
to Hydro for resale to its direct industrial 
and rural customers and to the local municipal 
electric utilities. 


As a result of government policy, financial 
Support and the institution of new purchase 
policies and rates by Ontario Hydro in 1986, 
25.4 MW of Hydro peak capacity was provided by 
independent private power generators, as of the 
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end of 1988. This represented just over one 
percent of the utility's peak demand in that 


year. 


AS i part OL -iLtsswilansmato ffachieve its - recent 
target of 2000 MW for purchased private power, 
Hydro has established a Non-Utility Generation 
Division and instituted new purchase rates 
(buy-back rates). It has also attempted to 
streamline the review and approval process for 
private generators and is also providing 
financial assistance to some projects, includ- 
ing the ICG/Boise project, on a ‘demonstration 
Dosis 


tn “vuly” 1989" the Government of £=Ontario 
released a Ministry of Energy policy paper 
which reiterated its continuing support of 
non-utility generation. The paper suggested 
that a potential of more than 2000 MW of 
economical non-utility generation could be 
available and also endorsed the ICG/Boise Fort 
Frances project as providing almost 100 MW of 
this capacity. 


As recently as October 31, 1989 a= senior 
official in the Ministry of Energy, in a speech 
to the Ontario Hydro Non-Utility Generation 
Workshop, commented on the sod-turning ceremony 
in Fort Frances earlier in 1989, at which the 
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Premier and the Chairman of Ontario Hydro had 
been present, and then stated that: 


"Who wouldn't be enthusiastic about 
the Fort Frances project? The $100 
million cogeneration facility is the 
largest new cogeneration plant in 
Ontario. It will be the first of its 
kind for the pulp and paper industry 
in the province. When it's completed 
the plant will generate 94 megawatts 
of electricity to be sold to Ontario 
Hydro. The steam energy will be used 
by Boise Cascade in i > paper 
Proguctions 


What's more the project is environ- 
mentally sound. The cogeneration 
facility will not only surpass 
current air quality standards’. but 
will meet more stringent standards 
than have been proposed under the 
Clean Air Program. As a result of 
the higher efficiency achieved 
through cogeneration the overall 
environmental impact is low." 


ICG/Boise Cascade Cogeneration Project 


According to ICG and Boise Canada, the genesis 
of the ICG/Boise Cascade Fort Frances cogene- 
ration project arose between Boise Cascade and 
Hydro in 1985/86. On the one hand, Boise wished 
to improve the reliability and cost of the 
major energy inputs to its Fort Frances mill 
and also recognized the future need to replace 
its existing steam production plant. On the 
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other hand, Hydro was attracted by the potential 
for a significant source of local electrical 
Capacity in the Fort Frances area which could 
improve the reliability of local power supply 
and also provide tangible evidence of its new 


commitment to non-utility generation. 


According to Boise, it was determined, after 
feasibility studies, that although a viable 
project appeared possible, it was not attract- 
ive to Boise for its own investment, since such 
a discretionary project had to compete with 
more essential capital investment needs. 
Accordingly, the project would have to provide 
a higher return on investment than these 
investments. 


Boise and Hydro were approached by _ several 
companies and consortia interested in the 
project and narrowed these to TCPL and ICG. 
After further review and negotiation, ICG was 
selected to finance and own the cogeneration 
plant which was to be built on leased lands 
adjacent to Boise's Fort Frances mill. 


ICG has signed contracts dated January 3, 1989 
with Ontario Hydro and Boise Canada with 
respect to: 


a) the construction and operation of the 
cogeneration project on the premises of 
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Boise Canada in the Town of Fort Frances, 
Ontario; and 


b) the sale of the steam and electric power 
generated by the cogeneration project to 
Boise Canada and Ontario Hydro respect- 
ively. 


The cogeneration project, as finally designed, 
includes a 59 MW gas turbine driven generator, 
a heat recovery steam generator, an auxiliary 
high pressure boiler and a 46 MW condensing 
steam turbine driven generator equipped with 
steam extractors. A schematic plan of the 
project is shown in Figure 3. 


The facility will be enclosed in a building to 
be constructed on Boise Canada's’ property. 
Boise Canada will manage, operate and maintain 
the cogeneration project on behalf of ICG 
Ontario under the terms of a management 
agreement ("the Management Agreement") between 
Boise Canada and ICG Ontario. The Management 
Agreement, which has an initial term of 15 
years, gives Boise Canada the option to 
purchase the facility at a nominal cost at the 
end of that term. 
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The cogeneration project will use about 7 Bcf 
of natural gas on an annual basis. That gas 
will be used to fuel the gas turbine, to heat 
the building enclosing the facility, and to 
fire the heat recovery steam generator and the 


auxiliary boiler. 


The cogeneration project will be supplied with 


gas purchased under long-term gas supply 


contracts with ICGR and North Canadian Marketing 
Inc, ("North Canadian"). The price of the gas 
under those contracts will be indexed _ to 
increases in the rates charged by Ontario Hydro 
for the sale of power to Ontario Hydro's large 


industrial customers. 


The electric power generated by the cogeneration 
project will be transformed to 115 KV and sold 
to Hydro. ICG estimates that annual sales of 
electric power to Hydro from the facility will 


total 660 x 10° Mwh. 


The sale of electric power to Ontario Hydro 
will be governed by the terms of an electric 
power purchase agreement ("the Power Purchase 
Agreement") between Hydro and ICG Ontario. 
Under the Power Purchase Agreement, Hydro will 
be obligated to purchase all the electrical 
power generated by the cogeneration project, up 
to a specified maximum, and to pay base rates 
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equal to the rates charged by Hydro to its 
direct industrial customers for firm service on 
Ontario Hydro's 115 KV power system. The Power 
Purchase Agreement will contain provisions 
protecting ICG Ontario in the event that Boise 
Canada's mill is closed on a permanent basis 
after the end of the seventh contract year. 


ICG Ontario estimates that the capital costs of 
the cogeneration project will total almost $100 
million. ICG Ontario proposes that the 
cogeneration project be financed by: 


a) a loan of $45 million from Hydro; 

b) an equity investment of approximately $18 
million by Inter-City; and 

Cc) funds available from income tax deferrals 
in an amount of approximately $35 million. 


Hydro will lend ICG Ontario approximately 45 
percent of the capital costs of the cogeneration 
project. The Hydro Loan Agreement will provide 
for an interest rate of 4 percent and the 
repayment of principal over a period of 10 
years. That repayment period will commence 5 
years after the date on which the cogeneration 


project commences operation. 


At the time of the Application, approximately 
$12 million had been spent after construction 
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commenced in late 1988. By the close of the 
hearing, ICG indicated that about $25 million 
had been spent and its evidence projected that 
a total of $58 million would be expended by the 
end of 1989 with the remaining $40 million to 
be spent in 1990. 
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She REQUEST FOR EXEMPTIONS TO ARTICLES 5.4 AND 
3.0 OF ICG'S 1988 UNDERTAKINGS 


INTRODUCTION 


The reference letter asked the Board to report 
to the Lieutenant Governor in Council whether 
ICG Ontario should be granted an exemption to 
Article 5.4 of the Undertakings in order to 
allow it to invest in the cogeneration project 
aS a non-utility (non-regulated) investment, 
and whether the purchase of gas by ICG from 
ICGR should be approved pursuant to article 3.0 
of the Undertakings. 


The issue of an exemption to Article 3.0 of the 
Undertakings is technically still before the 
Board despite the sale of ICGR to the 
Saskatchewan Oil and Gas Corporation in mid- 
1989. At the time of the execution of the gas 
CONCIdGCL, it was an affiliate transaction 
PoaeIngeinoehe AGt1Clews.O., In addition, the 
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reference specifically asks for this matter to 
be addressed by the Board in its report. 


Set eee In considering whether to recommend if an 
exemption to Articles 5.4(a) and (b) of the 
Undertakings should be granted, the Board 


considered the following matters: 


Government Policy 

Structure of the Investment 
Project Economics and Viability 
Shareholder Considerations 

Risks and Benefits to the Utility 


Ratepayers 
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This chapter contains only a summary of ICG's 
evidence and the Board's’ findings, in the 
interests of conciseness and readability. ie 
must be borne in mind, however, that there were 
many opinions on the issues expressed by the 
other parties to the hearing and these are 


summarized in Appendix A hereto. 
Sere: POLICY CONSIDERATIONS 


eee aL There are two main areas of government policy 
which bear on the request by ICG to. the 
Lieutenant Governor in Council and the 
Reference to the Board. These are the 


province's policy on cogeneration, and its 
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position on non-utility investment and 
diversification by regulated gas utilities in 


Ontario. 


As noted in Chapter 1 there is a historical 
background to, and previous evidence of govern- 
ment policy statements on, both these areas. 


Cogeneration Policy 


ICG noted the provincial government's encourage- 
ment and support of parallel generation, 
including cogeneration, and the fact that the 
Board in its E.B.R.O. 430 Decision had pointed 
out the potential for cogeneration in ICG's 
service area and required ICG to update the 
Board on its efforts to penetrate this market. 


The latest official government position on 
cogeneration is contained in a policy statement 
and background paper released by the Honourable 
Robert Wong, then Minister of Energy, on 
JulyaZ0;, ©  L989% This noted the benefits of 
parallel generation and requested Hydro to meet 
its 1000 MW target by 1995 and to achieve 2000 
MW by the year 2000. 
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Bie25 9 In reviewing the potential for parallel gene- 
ration in Ontario, the background paper noted 
chat; 


"The Ontario pulp and paper industry 
is facing Significant investment 
pressures .... Changes in the market- 
place have necessitated investments 
in new technology to improve the 
quality of paper. 


These investments will provide a 
Significant opportunity to encourage 
investments in cogeneration. As a 
result, the sector should be targeted 
aggressively as Ontario Hydro has 
done, particularly in the Northwest 
where most of the large pulp and 
paper plants are located. New 
investments at the Boise Cascade 
plant in Fort Frances will create 
90 MW of cogeneration capacity." 


SPs is) With respect to the use of natural gas as fuel 
for parallel generation the paper noted: 


As a non-renewable resource it can be 
expected chad natural gas WETl 
increase in price in future, perhaps 


substantially. At a certain price 
level, gas would no longer be an 
attractive fuel for electricity 
generation. However, the Ministry 


envisages natural gas to be a 
transition option which could be an 
economic generation fuel for perhaps 
the newme@-twenty years. Js. . 3s. the 
Ministry believes that the risk of 
gas price increases can be limited by 
appropriate contract terms including 
exit provisions. 
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The background paper was silent on the role of 
gas utilities as developers of non-utility 
generation projects in Ontario. However, it 
noted the proposal by Consumers Gas and TCPL to 
build up to 1000 MW of gas fired generation at 


the R.L. Hearn Generating Station in Toronto. 


Utility Diversification and Section 26 of the 
Act 


As noted in Chapter 2, although there have been 
no public statements recently, the government 
has, in the past, made policy pronouncements 
about diversification by the province's 
regulated gas utilities into non-utility 
businesses. These statements, the existing 
undertakings signed by each of the utilities 
and their corporate shareholders, and the 
Board's own decisions, are aimed at ensuring 
that non-utility investments do not pose any 
risk to gas utility ratepayers in Ontario and, 
in the case of ICG, also at moving towards a 


pure utility company structure. 


Articles 5.4(a) and (b) of the 1988 Undertakings 
require that ICG, or its corporate shareholders 
through ICG, refrain from investing in non- 
utility businesses (subject to any exemption as 
provided in Article 5.4(c)), and also make 
reasonable efforts "to accomplish a restructur- 


ing of ICG Ontario such that there will result 
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a corporation whose assets, liabilities and 
activities relate only to the regulated natural 


gas distribution business in Ontario". 


ICG stated in evidence that, at the time it was 
negotiating the Undertakings in 1988, it and 
other parties to the negotiations were aware of 
the “proposal stfor [CGretor participate Vin the 
Boise Cascade Fort Frances cogeneration project. 


ICG claimed that it was for this reason that 
the ability to obtain dispensation from 
compliance with the Undertakings was provided 
in Article 5.4(c). 


ICG noted that it had originally planned to 
obtain leave from the Lieutenant Governor in 
Council before any substantial financial 
commitment was made to the cogeneration project, 
but this had not proved possible. It also 
noted that its original concept was for the 
project t:topme in ICG GOntariowformmonivy, a few 
years ,andijgtozemoevesmait Yoursidemithe utility 
company after some period, but for tax and 
economic reasons this was neither feasible nor 


attractive. 


Several of the parties to the hearing wished to 
examine the issue of whether ICG, by virtue of 
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1 


its being a regulated gas utility, was in a 
position to exercise unfair financial and 
market competitive advantages which other 
private power developers could not realize. 
The Board declined to hear evidence on this 
matter since it was not included, either 
directly or indirectly, in the terms of the 
Reference to the Board from the Lieutenant 


Governor in’ Council. 


STRUCTURE OF THE PROJECT INVESTMENT 


ICG Ontario stated that it had considerable 
interest in cogeneration because of the 
potential it provides to increase gas use and, 
consequently, to increase the throughput on its 
system. It stated that it was prepared to 
promote cogeneration and to assume a _ leading 
role in cogeneration projects in order’ to 
generate increased gas use in its’ franchise 


area. 


ICG Ontario indicated that it had held 
discussions with some of its major industrial 
customers, as well as Boise Canada, and these 
discussions showed that further cogeneration 
projects, perhaps five or six in number, were 


possible. 
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Primarily for income tax reasons, ICG proposed 
that the Fort Frances cogeneration project be 
owned by ICG and be held as another operating 
division of the utility company, rather than in 
a separate legal entity. It also stated that it 
would attempt to negotiate follow-on projects 
so that these could be structured on a stand 
alone basis. However, some future projects may 
be undertaken in a similar manner to that 
proposed. for the ICG/Boise Fort Frances 
project, in order to generate other tax 
deferrals by claiming accelerated capital cost 
allowances on cogeneration plant assets against 


utility income. 


ICG has established a Cogeneration Division to 
manage and perform all services required by the 
cogeneration project. ICG Ontario will provide 
certain services to this Cogeneration Division 
which, however, will pay for all services 


contracted for on its behalf by ICG Ontario. 


ICG proposedsethat Vits)” Utiilatye Divisione writ 
provide the following services for which the 


Cogeneration Division will be charged: 


a) gas transportation; 

b) accounting services; 

c) information systems; and 

d) accommodation and office equipment. 
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The legal obligations of ICG's Cogeneration 
Division are proposed to be assumed by ICG 
Ontario which, in terms of assets, income and 
staff is at present essentially the regulated 


gas utility. 


The proposed Cogeneration Division will be 
staffed by a combination of reassigned utility 
personnel and staff hired directly for the 


Cogeneration Project. 
Capital Financing 
ICG'S proposed capital structure will take 


maximum advantage of the tax deferrals avail- 


able from the project's Class 34 assets: 


Capital Source $ million 

Debt Hydro loan 45% (Or 45% ,0f 
total cost) 

Equity Inter-City ZO Or, 20% Of 


total cost) 
Deferred Taxes LCG POntarau seo Cor 35% of 
total cost) 


Total 


B 


In order to realize the deferred taxes, ICG 
Ontario wishes’ to offset the accelerated 
Capital Sicdstieadmowances on the cost of ‘the 
cogeneration plant's Class 34 assets, against 
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its consolidated net income before income taxes 
during the years .:,1989 to 1991. Since the 
transfer of the GWG assets to ICG Canada, this 
income is almost exclusively derived from the 
operations of the regulated utility. These 
income tax benefits are proposed to be 
"streamed" to the Cogeneration Division to 
finance the Fort Frances project and will be 
repakd fh ine stutures#yearse Eromm (ICG) Ontariows 


consolidated taxable income. 
Contractual Arrangements 


In all, 15 contracts have been executed by ICG 
Ontario, which is, therefore, legally obligated 
on behalf of the Cogeneration Division for its 
performance under these contracts, (Table 1 on 


the next page). 


Complete copies of the contracts, including 
those for gas supply, were not provided as 
evidentiary material during the hearing due to 
the claimed confidential nature of certain 
clauses. However, pursuant to section 62 of 
the Act, copies were filed with the Board's 
Energy Returns Officer ("ERO") and summaries 


were filed as evidence in the hearing. 
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Table l. 


ICG Contracts Related to Cogeneration Project 


CONTRACT 


Gas Supply Contract 


Gas Supply Contract 


Transportation Contract 
Transportation Contract 


Transportation Contract 


Energy Sales Agreement 
Management Agreement 
Lease Agreement 


Access, Piping and 
Construction Easement 


Makeup Water Agreement 
Termination Agreement 
Default Agreement 
Power Purchase 
Agreement 

Loan Agreement 


Design-Build and 


Construction Management 


Agreement 


SAL 


PARTIES 


ICGR 

North Canadian 

ZGPL 

ICG Transmission Holdings Ltd. 


Inter-City Minnesota Pipelines 
15616 eereoel Bae 


Boise 
Boise 
Boise 


Boise 


Boise 
Boise 


Boise 
Hydro 


Hydro 


Hydro 


Fluor Daniel Canada, Inc. 


REPORT OF THE BOARD 


3 toll 2 


Sh il) 


Spc rete te! 


Income Tax Considerations 


Through its tax consultants Coopers & Lybrand, 
ICG sought a ruling from Revenue Canada that it 
was eligible’ to claim, the’-“capyeal’ cost 
allowance ("CCA") from the cogeneration project. 
The ruling was sought since the project was to 
be located on leased land and also because 
there were provisions in the contracts for a 
sale of .-the assets to Boise or Hydro. Dn 
addition, ICG sought a ruling from Energy Mines 
and Resources Canada ("EMR") that the project's 
assets would qualify under Class 34 for 


depreciation purposes. 


ICG claimed that the details of Revenue 
Canada's tax ruling for the project were 
confidential. The Board required ICG to file 
the material related to the tax ruling with the 
Board’s ERO aS provided in Section 62 of Act. 
In accordance with Section 60 of the Act, the 
ERO provided the Board with a summary of the 
ruling in memo form. As there were no object- 


ions,this was filed as an exhibit. 


On December 14, 1987, Coopers & Lybrand 
received a favourable tax ruling from Revenue 
Canada, allowing ICG Ontario to use the CCA 
from the project against income. The ruling 
was given on the assumption that ICG Ontario is 
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the beneficial owner of the assets, but 
recognized that the project may be sold to 
either Boise or Hydro at some future date in 
accordance with provisions contained in the 
contracts. 


On May 4, 1989, Coopers & Lybrand reapproached 
Revenue Canada and updated certain information 
concerning the project. A reply from Revenue 
Canada was received on July 31, 1989, which 
indicated that the update did not affect the 
previous ruling and also confirmed that the 
ruling would be binding, provided the proposed 
transactions were completed by December 31, 
1990. 


On June 28, 1988, EMR gave a ‘prior opinion' 
that the project would, in principle, qualify 
for an accelerated CCA under Class 34. The 
filing of an application by ICG and certific- 
ation by EMR is necessary before the CCA can be 
claimed. 


ICG has structured the project to provide the 
maximum benefit to the cogeneration project 
from the tax ruling. ICG estimated that by 
using the CCA against utility income, rather 
than the cogeneration project's income alone, 
up tom$35) million an'/tax.,déeterrals’’ could be 
generated in 1989, 1990 and 1991 and utilized 


to finance the project. 
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According to ICG, if the CCA were taken against 
income from the cogeneration project only, as 
in the alternative case, the tax deferrals 
would be greatly reduced, thus requiring a 
higher level of debt than in its proposed 


Capital structure. 


ICG stated that the net present value ("NPV") 
of the deferred taxes, due to timing differ- 
ences between when these were to be received 
and repaid, amounted to $7.14 million in the 
case where utility income was used, compared to 


a stand alone project. 


ICG's witnesses stated that, in the event of a 
sale of the cogeneration assets to Boise or 
Hydro, the sale price would include a provision 
for the repayment of the outstanding portion of 
the deferred taxes at the date of such sale. 


ICG pointed out that the tax ruling was based 
on ICG Ontario being the beneficial owner of 
the assets and with only the potential sale to 
its partners in the project. If ICG Ontario 
were to ‘roll-out' the project later into a 
separate legal entity, either by ae sale of 
assets or the issue of shares, the basis of the 
tax ruling would be altered and could be 
invalidated. Witnesses from Coopers & Lybrand 
and Inter-City were called to address this 


matter. 
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3.64.22 ICG stated that obtaining the tax ruling had 
proved to be difficult, because Revenue Canada 
was concerned about the density of ownership of 


the cogeneration assets. 


Sesh: In response to considerable cross-examination 
by Board Staff on the subject, ICG stated that 
until the current proceeding had raised the 
issue, there had been no serious examination of 
‘rolling out' the assets after a period of 
time; either “to anlVaffilvate Vom? to a third 
party.) According to “ICG, ithis “would constitute 
a change in a material fact and would give 
causes for concern ‘that ‘the December 14, 1988 
tax ruling would no longer be binding. Revenue 
Canada had confirmed they would wish to review 
such a change in the context of the original 


rouJdang, 


3. 3424 ICG stated that in addition, any new ruling 
would likely come under the provisions of the 
new subsection 245-1 of the Income Tax Act 
which contains the General Anti-Avoidance Rule 
("GAAR"). This would create additional risk 
that Revenue Canada could reconsider the nature 
of the transactions and find them to be, in 
substance, a financing transaction. This was 
more likely the earlier in the project that a 
"roll-out' or sale was contemplated. 
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IGG , stateds that; 4,as_ wells as, -theserisks® of gan 
unfavourable ruling from Revenue Canada if such 
an early ‘roll-out' or sale were made, the 
project economics would be less attractive from 


the equity investor's perspective. 


GAS SUPPLY ARRANGEMENTS 


ICG informed the Board that based on a competi- 
tive tendering process, natural gas for the 
cogeneration project is to be supplied equally 
by two companies: ICGR and North Canadian. At 
the time of contract negotiations, ICGR was an 
affiliate of ICG Ontario and thus the. gas 
supply contract required approval under article 
3.0 of the 1988 Undertakings. ICGR is now 
owned by the Saskatchewan Oil and Gas 


Corporation. 


The contracts executed between ICG and ICGR and 
North Canadian are long-term contracts 
terminating on October 31, 2005 and November 1, 
2005 respectively. Each gas supplier will 
provide 50 percent of the maximum volume 
negotiated for the Cogeneration Division of ICG. 


The agreements with Boise and Hydro provide 
that the cogeneration facility may be sold 
prior to the above termination dates to Boise 


OL Ontario s. .nyorc, (or "spun OES to a 
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subsidiary company of ICG Canada). Lita tems 
purchased by Boise, then ICG may assign the gas 
supply contracts to Boise without consent, but 
will require written releases from the_ gas 
suppliers’ of ats obligations under these 
Contracts. If, however, Ontario Hydro should 
purchase the facilities, consent to the 
assignment as well as written release of ICG's 
obligations under the gas supply contracts will 
be required from the gas suppliers. 


Each gas supply contract provides for a Daily 
oh 


Contract Demand of 335 10°>m with a 10 
percent variation upwards and downwards, 
subject to certain terms and conditions. ICG 


expects deliveries from ICGR and North Canadian 
to commence as of November 1, 1990 or the date 
of project start-up and commissioning, whichever 


LSrlate rx 


The delivery point for Alberta gas supply to 
ICG from ICGR and North Canadian will be on the 
TCPL system immediately east of the Alberta/ 
Saskatchewan border. North Canadian will also 
supply Saskatchewan gas to ICG at the points of 
interconnection between TransGas Limited's 
system and the TCPL system. 
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ICG's gas supply contracts with ICGR and North 
Canadian contain provisions to enhance the 
security of gas supply for the cogeneration 
proj ects Reserves will be dedicated to the 
performance of each contract and reviewed every 


two years. 


The gas supply contracts stipulate an initial 
base price which is then subject to annual 
escalation based one? Ontario’) Hydro’s rate 
increases for large, direct, Industral 
customers. Also, two base price adjustments 
over the term of the contracts are provided 
FOr These are intended to align the cost of 
gas supply closely to energy sales prices from 
the cogeneration project and the prevailing 
market prices for natural gas. 


ICG has also executed transportation contracts 
with three carriers to transport the gas to its 
Fort Frances system through the facilities of 
TCPL, ICG Transmission and Inter-City Minnesota 
Pipelines Limited Inc. 


PROJECT ECONOMICS 


ICG presented information on project economics 
in the form of the calculated: anternal “‘ratewot 
return (“IRR" or “return son, yassets”)s and anev, 
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assuming the project was structured as proposed. 
It also provided calculations assuming’ the 
project is held within a separate corporate 
entity owned by ICG Canada (i.e. outside the 
utility company) which would, therefore, not 
have access to tax deferrals generated by 
utility operating income, and would only have 
tax deferrals against income from the project 
itself. 


Tibotaliv,, LCG. provided Vlictle information on 
the major assumptions on which it based its 
calculations, on the grounds that this could 
breach the confidentiality provisions in its 
Gontracts. In response to interrogatories and 
undertakings and a Board ruling on the matter, 
ICG provided more information on the key 
assumptions and provided internal rate of 
return sensitivities and also calculations of 


the return on shareholder's equity. 

Base Case Analysis 

ICG's base case assumes a capital structure as 
shown in Table 2, which results in an after tax 


weighted average cost of capital of 6 percent. 


All operating costs, including fuel, escalate 


according to Hydro's forecast of power cost. 
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Every 5 years the gas contract price is adjusted 
within certain limits to market value, and ICG 
has assumed the maximum 25 percent increase in 
these years. Increases in gas costs are assumed 
to be allocated 56 percent to Hydro as increased 
praces’«forig power, 22 percent “to? Boise as 
increased prices for steam and 22 percent to 


ICG as increased operating cost. 


TABLE 2 


ICG'S BASE CASE COST OF CAPITAL 
AND RETURN ON ASSETS 


Cost 
Assumed Component 

Capital Component % Costes % 
Debt (Hydro loan) 45 4 1 
Equity (Inter-City) 20 25 3) 
Deferred Taxes (ICG) 35 0 0 
Weighted Average Cost 
of Capital (WACC) 6 
Calculated Project IRR 
(Return on Assets) 10.8 


Board Staff and others questioned ICG extensive- 
ly as to whether its base case was conservative 
to an unreasonable degree. ICG maintained that 
Li was. not. 
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Alternative Case Analysis 


In its alternative case, ICG assumed that the 
Cogeneration Division wasS ae separate legal 
entity within the structure of ICG Canada, its 
shareholder's utility holding Company. ICG 
assumed that no deferred taxes could be 
generated to finance the project and, accord- 
ingly, $35 million of additional debt would be 
issued at a coupon rate of 12 percent, result- 
PiGweine one aflLer staxeuGOS ta Ofen6.07 percent for 
Chisescomponent, of Capital... and” a.WACC..of 8.35 
percent. Other assumptions used were the same 


as for the base case. 


The calculated IRR for this case was 7.8 


percent. 


ICG stated that the alternative case was not 
economically viable since the cost of capital 
exceeded the return on assets generated by the 


project. 


ICG's assumptions and its conclusion that the 
alternative case was not viable were challenged 
in cross-examination by Board Staff and others, 
who suggested that other financial structures 
based on other assumptions could make the 


alternative case, or variations thereof, viable. 
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Sensitivity Analysis 


ICG provided a sensitivity analysis of the base 
case calculated project IRR to the principal 
risk of a permanent shut-down of Boise's pulp 
and paper mill in years 3 through 7 correspond- 
ing to 1992 to 1999. This showed that, due to 
contractual provisions for Boise to pay ICG 
liquidated damages, the project IRR only 
decreased by up to one percentage point and the 


project remained economically viable. 


ICG did not present similar analyses for the 
alternative case, but indicated that, direct- 
ionally, the same order of magnitude effect 
would occur, with the result that the project 
became even less economically viable. 


SHAREHOLDER CONSIDERATIONS 


As of December 31, 1988 there were 17,860,630 
outstanding common shares issued by ICG 
Ontario, corresponding GO a book value 


‘(December 1988) of $7.89 per _ share. ICG 


Ontario's shares are held exclusively by ICG 
Canada and, therefore, there are no_ general 
public stockholders and no trading in the 
shares of ICG Ontario, which would provide an 
indication of the market value of ICG Ontario's 


common equity. 
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Currently the Board has deemed that an 
appropriate equity component associated with 
EEGRONGATIO siutibiby operations ws 36 percent 
of the total capital structure, based on the 
Board's authorized rate base of $399 million in 
E.B.R.O. 440 (February 1988). 


Equity Investment in Cogeneration Project 


ICG provided evidence which showed that the 
equity component of ICG Ontario, on a 
consolidated basis, is currently about 40 
percent and the equity component of its 
non-utility investments would be about 23 
percent including the cogeneration project. 


Witnesses for ICG testified that the equity 
investment in the ICG/Boise cogeneration 
project will be approximately 20 percent or 
about $18 million, based on the most likely 
Gapluaduizac onmof thes protect. sinerelturn for 
Inter-City providing this equity through ICG 
Canada, ICG Ontario will issue additional 
common shares to ICG Canada. Although ICG did 
not explicitly specify the price and hence the 
number of such shares, it was implied that the 
issue would be according to present book value 
which, by the Board's estimate, would yield 
approximately 2,282,000 shares, thereby 
increasing the outstanding common shares by 


this amount. 
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There was no indication that ICG Canada would 
provide any shares or other instrument’ to 
Inter-City in return for the equity provided 
and, in any event, with the proposed sale of 
ICG’: eCanada >< too 8 Westcoasr, thisayss s Nowra 
consideration for the Directors of Westcoast. 
The Westcoast sale, and its ramifications for 
the ICG/Boise project, are discussed briefly 


below. 


Return on Shareholder's Invested Equity 


In its E.B.R.O. 440 Decision dated February 19, 
1986), Sthe? Board Wauthnenizeds1CGrtowearnwaml3. 5 
percent rate of return after tax on the deemed 
utility common equity component of 36.0 percent. 
Rates ‘were set-to recover, thestcosts of ICGes 
utility operations and to allow an opportunity 
for’; L6G "s.esharenoldertatossearneqtnis ratewor 


return on common equity. 


The dividend policy of ICG is set by its Board 
of “Directors “and Astonot s<dtrectly ~subj)eccusgeo 
review by the Ontario Energy Board. Therefore, 
the shareholder's actual return on common 
equity invested in the utility is determined by 
the actual operating results of’ =the utility 
operations and the dividend policy established 
by? ICG’ s#Board ofc Directorsr 
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ICG Ontario's witnesses submitted that the 
economics of the cogeneration project are 
unacceptable to the shareholder unless ICG is 
permitted to own and operate the cogeneration 
facrigty as a division Of ICG Ontario, in order 
to obtain the financing benefit from’ the 
accelerated write-off of Class 34 assets against 
ICG Ontario's income. ICG Ontario argued that 
any Sharing of cogeneration pLroLcires with 
utility ratepayers, or the removal of the 
project from ICG Ontario into a= separate 
corporate entity (roll-out) before the end of 
the 15-year period of ICG Ontario's’ planned 
ownership of the project, would adversely 
affect the project's economics. 


ICG Ontario's evidence was that, if authorized 
to undertake the cogeneration investment as a 
division of the utility and thereby use the 
income from the utility operations and the 
accelerated CCA from the project to generate 
deferred taxes, and assuming a 100 percent 
dividend payout policy, the shareholder (ICG 
Canada) could expect to earn a return of 
approximately 20.5 percent after tax on its $18 
million equity investment. This would be 
acceptable to the shareholder. In the view of 
Mr. Falconer, the expert witness appearing on 
behalf of ICG Ontario, this would be aé low 
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return, bearing in mind that it relates to a 
new project, but nonetheless iS appropriate, in 
his view, considering the financial and business 


risks of the cogeneration project. 


The return of 20a percent assumes the 
reinvestment of surplus cash_ at short-term 
rates. ICG Ontario stated that an alternative 
assumption of reinvestment at the average cost 
of capital for ICG Ontario would achieve a 


Similar result. 


Mr. Anderson, appearing aS an expert witness 
for Northland Power, stated that a more 
appropriate assumption was that the _ surplus 
funds generated by the cogeneration project 
would be reinvested at the same return earned 
by the project, approximately 20 £4percent, 
rather than the short-term rate of 12 percent. 


ICG Ontario submitted that this was an 
inappropriate assumption if ICG Ontario owned 
the cogeneration facility, But could be 
appropriate if the facility was owned by a 
corporate entity other than ICG Ontario. 
However, Mr. Falconer disagreed with Mr. 
Anderson's proposition, even if the cogeneration 
project was owned outside ICG Ontario. ICG 
Ontario stated that Mr. Falconer's view was 
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both conservative and appropriate when 
considering its investment in the cogeneration 


project. 


In comparison with the base case return of 20.5 
percent stated above, ICG determined that on a 
stand alone ownership basis without the benefit 
of the deferred taxes available from using the 
utility income (estimated to be $7.145 million 
on an NPV basis), the return to Inter-City 
would be approximately 13.4 percent after tax, 
with surplus cash being invested at the short- 
term rate. EE sthesiprojected grateswm£r return of 
approximately 20 percent were applied to 
surplus cash, Mr. Anderson calculated a return 
on equity of approximately 17.3 percent. In 
Mr. Falconer's view such a return was still too 
low to continue the _ project. ICG Ontario 
argued that Mr. Anderson had not considered the 
payback period which, on a stand alone basis, 
would be unreasonable because of the inability 
to utilize the accelerated capital cost allow- 


ance. 


The Transfer of Inter-City's Interest in ICG 
Canada to Westcoast 


ICG did not provide any details of either the 
proposed transfer of Inter-City's interest in 
ICG Canada and hence ICG Ontario to Westcoast, 
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Cogeneration project. 


Upon questioning by parties to the hearing, ICG 
stated that the obligation of Inter-City to 
investi aip to | 20°Gpercent”™ as equity. inwelCG 
Ontario for the cogeneration project through 
ICG Canada would be assumed by Westcoast. LCG 
filed a letter dated September 5, 1989 which 
expressed this intention. However, ICG stated 
that no legally binding commitment was, as yet, 
in place and indicated to the Board that 
Westcoast may seek to renegotiate this commit- 
ment if there was any material change to the 


structure of the project. 


RISKS TO THE UTILITY AND ITS RATEPAYERS 


ICG stated that the Board should be primarily 
concerned with protection of the elimsk ilies i: 
ratepayers from risks associated with the 
cogeneration project and that it was confident 
the structure of the Boise project and its 
contractual provisions are such chat the 
uta Lity operations and ratepayers are at 


minimal risk. 
ICG stated that it had examined the potential 


risksyJtda, Wts utility soperationsieanising, from 


the cogeneration ProvJeEct? These included 
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direct risks from the project in the form of 
ecasher filiow sedef tems, and contract '- related 
liabilities. nike also considered capital 
relatedyerisks Fsuchtiiasieieffects "> on overall 
Capitalization of the Company, the debt rating 
OL »1CG Ontario and the position, of its ~ bond 
holders. 


Brees ICG stated that these risks had been carefully 
considered and were either covered by contrac- 
tural indemnities or were assessed as ‘de 


minimis' by its financial advisors. 


Ste 7c niphoughzeitercontended’ethat the risks to its 
utility operation were minimal, ICG indicated 
that the shareholder was willing to indemnify 
the ratepayers for any and all risks attribut- 


able to the cogeneration project. 


San FE he) On the other hand, ICG submitted that there was 
a OL LeCCommrindnicldl- Wenertn. to. chne wUutility 
operations and ratepayers, amounting to some 
$750,000 annually -from the project. Other 
benefits, including market retention, although 
less tangible, were also expected to be 
realized. 


Stine O Mr. Falconer stated that his Company had 


reviewed the financial forecasts LOT the 


cogeneration project and the projections of 
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future capitalization of ICG Ontario provided 
bYyealGeG . He stated that he had not reviewed 
ICG's alternative case since he was of the view 
that the returns were too low and ICG would not 


be interested in investing. 


Mr. Falconer indicated that the projected IRR 
in ICG's base case was quite low for a new 
project with the level of risk of the cogene- 
ration plant. He also indicated that the 
shareholder's return on equity of approximately 
20.5 percent was ‘low but reasonable’ under the 
circumstances. He attributed his conclusions 
to the relatively low net income (profit) 
demonstrated by the project in the early years 
which depressed the return on capital and 
equity in those years. He noted the project 
risks were lower than he first thought because 
of the nature of the contractual arrangements 
negotiated by ICG. 


Mr. Falconer also stated that, based on the 


SGapitalizationm s proyections Sior sICG,” Newen1a0 


concluded that the cogeneration project should 
notesadversely Pabtect = themcereditezwating® of LCG 
Ontario. Further, he said that, over time, the 
project may strengthen ICG. 
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He also indicated that two presentations had 
been made to the credit rating agencies, 
Dominion Bond Rating Service (“DBRS“%) and 
Canadian Bond Rating Service ("CBRS"). ICG is 
Gurrtentiyv —Split =rated’ ~with CBRS ratings of 
B++ on debentures and P3 on preference shares, 
and DBRS ratings of A(low) on debentures and P2 


on preference shares. 


Based on these meetings between ICG and CBRS 
and DBRS, the agencies had maintained ICG's 
credit rating and ICG had been able to float an 
issue for $75 million of 20-year debentures at 
an interest rate of 10 3/4 percent or about 132 
basis points over long Canada _ Bonds. Ths 
interest rate was a competitive one and 
corresponded more closely to the A(low) rating 
of DBRS, being only about 8 basis points above 
a typical A(low) interest rate. 


Mr. Falconer indicated, in response to Board 
Slab tesquesuloni ng a thateacinces LOG .is “on, the 
edge" with its credit ratings, the performance 
of the cogeneration project was very important. 

If ICG were to slip to a straight B++, not only 
would its cost of capital rise but it may also 
haven our culLive at sI ng meCcaplLoalenan a. tight 


Capital market situation. 
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BOARD FINDINGS ON THE ISSUES IN THE HEARING 


Policy Considerations 


The Government of Ontario has stated that it 
believes firmly in the benefits to energy 
policy and economic development associated with 
maximizing the amount of economic’. private 
generation connected to Hydro's’~ system. Hive 
also, as noted above, views the pulp and paper 
sector as having a major potential contribution 
to non-utility generation, and sees natural gas 
as a desirable fuel for power generation for 


some years in the future. 


The Government's concern about diversification 
and non-utility investment by the regulated 
utilities* in ”Ontario “and then risks ~thateathus 
could pose for the utility operations and gas 
customers, is clear from the undertakings 


executed between the utilities and the Govern- 


.ment. Each of the major utilities have signed 


undertakings which, as =o basic ssprinci pies 
restrict investment in non-utility assets’ by 
the regulated gas utility. in, the. case. OfesleG 
Ontario,” "this Sis. Specifically Contained sin 
Article 5.4(a) OL the Undertakings while 
Article 5.4(b) also requires that specific 
action be taken to move ICG Ontario towards 


becoming a "pure" utility. 
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To the extent, therefore, that the Undertakings 
Get lecie pose DUbDIICsspolLicyas penspective, it: is 
CleatpesuOm COC wbOatdsmthal sasweepure" utility 


structure is most desirable. 


As evidenced in its previous decisions, the 
Board is supportive of non-utility generation 
and cogeneration, and recognizes the potential 
for gas-fired generation facilities to improve 
the load factor of gas distribution companies 
to the benefit of utility customers. However, 
there is no evidence that such benefits are 
contingent upon investment by a gas utility or 
its shareholders in non-utility power generation 
in ways which conflict with the Undertakings to 


which these companies are signatories. 


The Board concludes that, in the light of the 
principles reflected in the Undertakings given 
to the Lieutenant Governor in Council, the onus 
is clearly on ICG Ontario to prove that a 
departure from the pure utility principle 
embodied in the Undertakings is necessary and 
desirable from a public interest perspective, 
and that the specific project requires such an 
exemption and poses no potential risk to the 


utility or to its ratepayers. 
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The Board also concludes that the onus is on 
ICG Ontario and its shareholders to prove that 
no other structure would allow the project to 
proceed on a stand alone basis, thereby not 
posing a conflict with the Undertakings. 


The Board also notes that, although not 
examined as part of the current reference, 
questions were raised by the independent power 
industry in Ontario as to whether the regulated 
gas utilities should be directly involved in 
the non-utility generation and cogeneration 
businesses. It appeared that those questions 
related to the potentially unfair competitive 
position ‘ofl the: gas’ “distribution “companies 
because of their access to gas supply and 
capital markets which result from their 
regulated UGiILey operations. The Board 
believes that this issue should be examined 
further by the Government, perhaps under the 
auspices of the Non-Utility Generation Committee 
of the Ministry of Energy. 


Structure of the Cogeneration Investment 


In structuring the cogeneration project in an 
operating Division of ICG Ontario, as proposed, 
the utility company assumes all of the legal 
liabilities and contractual obligations of the 
project. Also, there is no separation of the 
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financial liabilities, including cost Of 
Capital market effects, from the utility's 
operations. The utility company is-~ almost 
exclusively the regulated gas utility. Indeed, 
Since the reorganization involving the GWG 
assets, the utility is currently the only 
Operating Division of ICG Ontario. The main 
source of operating funds for ICG Ontario, 
other than debt and shareholders' equity, is 


utility income. 


In the Board's view, there are three main issues 
associated with ICG's proposed structure, which 
relate directly to the Undertakings: 


(1) the investment by ICG Ontario in a non- 
utility, non-regulated business and its 
proposal to hold this non-utility invest- 
ment as a division of the utility company, 
not aS a separate legal entity (5.4(a)); 


(11) the directional change to a diversified 
company (5.4(b)); and 


(iii \bthes risks itos ICG eOntario,> sand-chences to 
the utility operations, from the liabil- 
ities and obligations of the Cogeneration 
Division (5.4(a) and (b)). 
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3, 202.280 It appears to the Board that the key consider- 
ations, for structuring the project in the way 
proposed by ICG Ontario, are the project 
economics and the return on the shareholder's 


investment. 


arose The tax ruling obtained from Revenue Canada was 
received on the basis of ICG Ontario being the 
beneficial owner of the project, and allows for 
the potential sale of the project assets to 
Boise Canada, a taxable Canadian corporation, 
or to Hydro, a non-taxable corporation. 


3). Bane The Board finds that ICG Ontario has not proved 
to the Board's satisfaction that a similar tax 
ruling could not have been obtained for a 
project structured outside the utility company 
as part of ICG Canada. 


3/.8:.:13 In addition, the Board finds that there is no 
patently obvious reason why the Cogeneration 
Division could not be structured as a 100 
percent—owned subsidiary company of ICG 


Ontario. 


348314 The Board is of the opinion that it was not in 
either ICG's interest or in the public interest 
to wait until the cogeneration project was well 
underway and structured in such a manner that 
the consequences of a failure to obtain the 
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requested exemption would, as claimed by ICG 
Ontario, be serious or even disastrous for ICG 


and the cogeneration project. 


Project Economics 


The Board @*is 8 satisfied “that v ICGe Ontario’ ‘has 
demonstrated that under its base case, the 
cogeneration project is economically viable, 
based on an evaluation of the project's return 
on assets, under a reasonable and conservative 
set of base case assumptions. The project also 
appears to remain economically viable under a 
“worst case" scenario involving permanent 
closure of Boise's mill, because of the 
contractual provisions for Boise to pay liquid- 
ated damages to ICG. 


ihel Board @sise7 nots "satisftied. “that ICG” has 
adequately demonstrated that under its altern- 
ative stand alone case, or realistic variations 
of that case, the project could not also be 
economically viable. The difference in IRR and 
NPV between the base case (within ICG Ontario) 
and the alternative case or variations thereof 
would be narrowed in the event that different, 
but plausible, assumptions about the capital 
structure of the alternative case were used, 
and if ICG were less conservative in forecasting 


costs, revenues and taxes payable. 


467 


aie oleh 


Beouen, | ite: 


3 oreo 


REPORT OF THE BOARD 


The Board concludes that ICG has failed to 
demonstrate satisfactorily that the project 
could not be economically viable if undertaken 
on a stand alone basis either outside the 
utility company or as a wholly-owned subsidiary 
of ICG Ontario. ICG has demonstrated only that 
the project is less attractive, from its share- 
holder‘s viewpoint, if structured in accordance 
with its chosen alternative of a stand alone 
project. The Board also concludes that the 
shareholder's return on equity is the main 
driving factor for ICG's proposed structure of 


the cogeneration investment. 
Shareholder Considerations 


The Board has authority under Section 19 of the 
Act to provide, through rates, for an opportun- 
ity for shareholders to earn a fair rate of 
return on their equity invested in ICG's utility 


operations. 


For non-utility investments which are not 
legally separated from the utility, the Board's 
role is to ensure that they are not cross- 
subsidized by the utility's ratepayers. 
Therefore, the Board deems, in each rate case, 
appropriate amounts to be excluded from the 


utility assets (rate base) and net income. The 
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Board also determines the taxes to be allowed 
for in setting the amount to be recovered in 


rates by the regulated utility. 


Thessboard. Wasienossalchoricy; + over, and 7s. not 
concerned with, the common equity component of 
Capitalization and the rate of return on common 
equity associated with non-utility investments, 
af, these are held in a separate legal 
Ssubsidavarv. ee ine Board us role tinjthis situation 
is to ensure that the overall equity ratio of 
ICG is adequate to provide the deemed equity 
component for the capital structure of the 
regulated activity and to ensure that non- 
Lie) ty, investments or other financial 
activities of the shareholder do not adversely 
affect the utility ratepayers. 


The Board makes no finding with respect to the 
proposed issue of shares in return for equity 
Capital, since ICG Canada is the sole share- 
holder of ICG Ontario and no public stockholders 
are involved. The Board also makes no finding 
in respect of ICG's estimates of returns on the 
shareholder's equity if the project is under- 
taken either as proposed, (including with the 
accounting treatment requested) or if under- 
taken on a stand alone basis. 
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Risks to Utility and Ratepayers 


In the Board's view, there are a number of 
generic risks to a regulated utility and its 
ratepayers which are introduced when the share- 
holder(s) of the utility invest in non-utility 
assets. The relevance and degree of these 
risks is dependent on the nature of the non- 
utility business, i.e. whether it is related or 
unrelated to the utility business of the 
company. The structural (legal, management and 
financial) relationships between the non- 
utility investment and the regulated utility 
are also of paramount importance. 


Possible corporate structures relevant to these 
relationships include: 


(3b) a separate legal entity outside the 
corporate entity which holds the regulated 
UtCrVity - 


(ii) a separate legal entity wholly-owned by 
the corporate entity which holds’7 the 


regulated utility; 


(i111) a wholly-owned subsidiary of the regulated 
utility and 


(iv) a division within the regulated utility. 


770 


REPORT OF THE BOARD 


3.8.24 


Brora 


Grnorez6 


Shotsny 2 0/ 


In the Board's view, the risks to the utility 
increase the closer the relationship moves 


towards being part of the regulated utility. 


The direct risks to the utility associated with 


a non-utility investment may include: 


a) operating deficits; 

b) tax liabilities; 

G) contractual liabilities; and 

da) inequitable intercorporate or affiliate 


transactions. 


The indirect risks to the utility associated 


with a non-utility investment may include: 


e) cost of capital, bond rating, etc.; 

Tt) diversion of management time and 
expertise; 

g) diversion of shareholder attention and 


increased return expectations; 

h) Changing the nature of the company's 
business; and 

1) goodwill effects. 


Since the utility may also be lending its 
credit capacity and business reputation to 
non-utility businesses, the credit rating and 


goodwill associated with the regulated utility 
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are likely to be beneficial to the investors in 
the non-utility business. This raises an issue 
of appropriate compensation, if any, to be paid 


to the utility ratepayers. 


A number of mechanisms exist which, in the 
Board's view, either alone or in combination, 
could provide a degree of protection to the 
regulated utility and its ratepayers from any 
adverse effects of a non-utility investment. 
These include: 


Gi) The corporate "picket fence" approach of 
establishing the non-utility investment 
in a separate arms-length company outside 
the utility operating company; 


(ii) the undertakings approach whereby, as a 
result of Signing undertakings, the 
utility company is prohibited from making 
non-utility investments except with the 
approval of the regulator and, given such 
approval conditioned aS necessary, the 
utility and its ratepayers are indemnified 
against any adverse effects arising from 
the non-utility investment; and 


(111) monitoring and review by the regulator of 


all non-utility investments. 
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In the Board's opinion, alternative (iii) poses 
difficulties in that the public nature of the 
Board's proceedings make tc Creer cule to 
maintain the confidentiality of information 
pertaining to non-utility investments. 
Furthermore, monitoring non-utility investments 
could become as time-consuming for the regulator 
as the regulation of utility rates, particularly 
if non-utility investments became significant, 
thereby changing the fundamental business and 


financial nature of a regulated utility. 


The Board holds that direct risks in respect of 
prudent non-utility investments can be minimized 
or eliminated by structuring such investments 
in a legal entity separate from that holding 
the regulated utility. This could be owned 
directly or indirectly by the consolidated 
entity holding the utility. The indirect risks, 
however, can only be minimized if the non- 
utility investment is owned on a stand alone 
basis outside the corporate entity owning the 
regulated utility. ine anys event, “che * Board 
believes that, even on such a stand alone basis, 
some of the indirect risks may not be completely 
eliminated. 


The Board concludes that ICG has made efforts 
to minimize the direct risks to the utility 
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ratepayers from the cogeneration project, but 
as long as the project is part of ICG Ontario, 
some direct risks remain. The indirect risks 
are less tangible and therefore more difficult 
to protect against and can only be minimized by 
the financial and legal separation of sizeable 
non-utility investments, such as the cogene- 
ration project, from the regulated utility. 


BOARD FINDINGS AND CONCLUSIONS REGARDING THE 
REQUESTED EXEMPTION TO ARTICLES 5.4(a) AND (b) OF 
THE UNDERTAKINGS 


The Board finds that if the Boise cogeneration 
project, structured as ICG proposes, had been 
the subject of an approach to the Board as a 
“green field” project, i.e. before any commit- 
ment had been entered into or any construction 
dollars spent, the Board, having reviewed the 
project in depth as part of its “due diligence”, 
would have recommended against an exemption to 
Article 5.4(a) of the Undertakings on the basis 


of the evidence in this hearing. 


This recommendation would have been based on 
the following considerations: 


(a) the availability of other corporate 
Structures for the cogeneration project 
investment which pose little risk to the 
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utility or its ratepayers, and ICG's 
failure to prove that, for reasons other 
than shareholder returns, these were not 


practical; 


(11) the desirability of retaining as "pure" 
a utility as possible, as reflected in 
the 1988 Undertakings; 


(iii) the risks which remain to the utility 
and hence the ratepayers under ICG's 
proposed structure, despite LCG. s 


attempts to minimize them; and 


('v)) the major complications, under ICG's 
proposal, of regulating the utility 
function of ICG Ontario as the owner of 
both the ioe ty and non-utility 


functions. 


The Board finds, however, that the project has 
been under construction before either’ the 
Original application in April 1989 or the 
reference from the lLieutenant Governor in 
Council was received. The original application 
to the Board by ICG for exemptions to the 1988 
Undertakings was dated April 10, 1989, and the 
Lieutenant Governor in Council's reference to 
the Board was dated June 12, 1989. It is clear 
to the Board that considerable sums of money 
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were spent, and commitments entered into, long 
before the Board could have responded to either 
ICG's application or the Lieutenant Governor in 
Council's reference. The evidence in the 
hearing showed that by the end of June 1989 
some $18 million had been spent or committed 
and that, by the end of December, 1989, 
approximately $58 million will have been spent 
or committed. By that date, it is expected 
that the project will be more than half-built. 


The Board concludes that for ICG, in respect of 
its April 1989 application, to place the public 
interest examination of the project in almost a 
post-facto mode is a breach both of the letter 
and spirit of the 1988 Undertakings. 


The Board concludes that it is clear from the 
Undertakings that any dispensation from the 
obligations of Article 5.4 shall be obtained 
from the Board before the otherwise forbidden 
non-regulated activity is embarked upon. The 
Undertakings were entered into for the _ sole 
purpose of protecting utility ratepayers from 
the effects of such non-utility investments. 


The Board finds that its role as the Lieutenant 
Governor in Council's agent pertaining to the 
requested exemption to Article 5.4, a role 
which the Undertakings require the Board to 
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perform, is severely, if not entirely, 
constrained in this case. In the Board's view, 
the government of Ontario, by virtue of its 
public statements, has already explicitly 
approved ICG's action of contravening its 
undertaking to the Lieutenant Governor in 
Council not to invest in an otherwise forbidden 


activity without prior exemption from the ban. 


The Board, therefore, has no remaining role to 
play in respect of whether an exemption to 
Article 5.4(a) is warranted. However, since 
Board approval of ICG's investment is technic— 
ally required, the Board recommends that 
dispensation be granted in accordance with the 
provision of Article 5.4 (c) of the 
Undertakings. 


BOARD FINDINGS REGARDING CONDITIONS OF LIEUTENANT 
GOVERNOR IN COUNCIL APPROVAL 


The Board's role in recommending Conditions of 
Approval arises because: 


a) the Board, as agent for the Lieutenant 
Governor in Council, must advise upon 
the matters relevant to the implement- 
ationv of joheimUndertakings an’ order to 
ensuncpithat sbothiwthe *detterstand spirit 
of these are adhered to by ICG and the 
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companies which control ICG and, if an 
exemption are to be granted, to recommend 
such conditions as are appropriate to 
attach to such exemptions; and 


b) the Board has a mandate both as agent 
for the Lieutenant Governor in Council 
in respect of the Undertakings and also, 
in its own right, under) the Act; to 
protect the regulated utility and its 
ratepayers from any adverse effects of 
non-utility investments, and to ensure 
that rates at all times are just and 


reasonable. 


Through the passage of events, the matters 
reviewed by the Board in the hearing may now be 
irrelevant to the question asked of the Board 
by the Lieutenant Governor in Council as_ to 
“whether an exemption should be granted ICG 
from Article 5.4 of the 1988 Undertakings". 
The Board believes that the Lieutenant Governor 
in. Council's reference encompasses a review of 
the way in which ICG has structured the project 
and hence how ICG should be allowed to proceed 
wethesthe .projyece. Accordingly, the Board's 
findings are directly relevant to the issue of 
the conditions which the Board believes the 
Lieutenant Governor in Council should attach to 
his formal granting of the requested dispens- 


ation. 
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Accordingly, the Board has carefully considered 
the conditions which it will recommend that the 
Lieutenant Governor in Council should attach to 
the granting of dispensation, in order to 
ensure that the Undertakings are more effective 
in future and that utility ratepayers are 
protected from any adverse effects that may 
result from granting of the requested dispens- 
ation. 


Amendments to the 1988 Undertakings 


The Board finds that neither the wording nor 
the intention of Article 5.4 provide’ that 
exemptions can be sought after the fact for 
investments which are substantially, or even 
partially, complete. | 


The Board concludes that the effective future 
implementation of Article 5.4 of the Under- 
takings clearly requires prior authority to 
invest in a non-utility activity. There should, 
therefore, be an amendment made to Article 
5.4(c) to ensure that the requirement for prior 
approval is made explicit for the signatories 
to the 1988 Undertakings. 


Risk Minimization 


The Board finds that the significant size and 
structure of the ICG/Boise Project pose an 
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increased risk, particularly in the earlier 
years of operation, to ICG, its utility 
operations and its ratepayers in northern and 
eastern Ontario. The Board is satisfied that 
the direct risks have been mitigated signifi- 
cantly by the negotiated contractual provisions, 
and that the project's economics are basically 
sound. However, the Board is not convinced 
that the indirect risks are either well under- 
stood by ICG or that there is any plan to 
mitigate them except ‘post facto’, by a promise 
of indemnification of the ratepayers by the 
shareholders. 


The Board concludes that indemnification alone 
is inadequate protection, due to the difficulty 
of quantifying the indirect risks of the 
project. Risk minimization by an appropriate 
advance structuring of the project is, in the 
Board's view, essential. Financial risks 
remain as long as the cogeneration project is 
within ICG Ontario and it is incumbent on the 
parties to the Undertakings to ensure that the 
risks to the utility associated with the 
project are minimized as far as possible. 


The Board concludes that risk minimization can 
only be accomplished by re-structuring the 
cogeneration investment, as a separate legal 
entity outside of the utility and owned by ICG 
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Canada. Given the advanced state of the 
project, the Board concludes that ICG should 
now establish the project as a wholly-owned 
subsidiary of ICG Ontario. This is necessary 
to contain the legal and financial risks as far 
as possible within the structure of the cogene- 
ration project. An additional consideration is 
the considerable difficulty that such a sizeable 
non-utility investment, if not so. structured, 
will pose to the Board in determining the 
utility rate base, revenue requirement and cost 
of capital in order to set just and reasonable 
rates for ICG’s gas customers. The Board is 
well aware of these difficulties and it was, in 
part, consideration of such problems that gave 
rise to Article 5.4(b) of the Undertakings and 
the eventual removal of the GWG investment from 
ICG Ontario. 


The Board concludes that although structuring 
the project in a separate legal entity will 
reduce the shareholder's benefit associated 
with the deferred taxes proposed to be generated 
by uSing the project's Class 34 CCA against 
utility income, the risks associated with not 
having the cogeneration project as a separate 
legal entity far outweigh this’ shareholder 


consideration. 
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The Board points out that all gas utilities in 
Ontario have structured their active major 
non-utility investments in separate legal 


entities for good and valid reasons. 


The Board finds that a separate legal entity 
owned by ICG Ontario constitutes the minimum 
material change to the structure of the project 
that is necessary to protect the utility and 
its ratepayers and yet allow the Board to carry 
out its mandate under the Act with a minimum of 
complications. The Board believes that the 
facts presented to Revenue Canada and the 
parties to the contracts would undergo a minimum 
change under such a restructuring. 


The Board also concludes that even though the 
risks are mitigated by structuring the project 
aS a separate legal entity, sufficient risks 
remain that ICG must, as stated in the hearing, 
indemnify the utility ratepayers from any and 
all financial risks and effects of the cogene- 


_Tation project. Together with the proposed 


restructuring of the project, this should serve 
to provide a reasonable degree of protection to 
the utility ratepayers. 
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BOARD FINDINGS WITH RESPECT TO THE EXEMPTION TO 
ARTICLE 3.0 OF THE UNDERTAKINGS 


Although ICGR is now owned by the Saskatchewan 
Omiweand! Gas COrpoEaLaonpasanGgseaGCordingly is a 
non-affiliated company, the gas supply contract 
Was negotiated at a =time;jwhen ~ICGR ©was an 
affiliate of ICG. Hence ICG's-request to the 
Lieutenant Governor in Council for the Board to 
recommend approval of the transaction under 
Article 3.0 of the Undertakings. 


Undertaking 3.0 states that approval shall not 
be withheld if the transaction is shown to be 
of benefit to ICG Ontario or takes place at or 
below market value. Due to reasons of commer- 
Cial sensitivity, ICG did not produce the 
contract nor did it reveal the price contained 
therein. The issue received little attention 
at the hearing since, the Board suspects, it 
was considered of lesser importance to the 
other issues. In any event, no party to the 
hearing argued that the price contained in the 
contract is not or may not be a market price. 


The Board finds that there is evidence that the 
ICGR contract provides for gas supply at no 
more than a fair market price, based on ICG's 
process of selection, which involved tendering, 
and the fact that ICG stated that both Boise 
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and Ontario Hydro are _ satisfied with the 
contract’s terms. This finding should not, 
however, be taken as precluding the Board's 
further examination of the prudency of ICG's 
gas supply arrangements for the project in 


future rate cases. 


a fy lee RECOMMENDATIONS 


Le The Board recommends that the Lieutenant 
Governor in Council formally grant the 
request from ICG Utilities (Ontario) Ltd 
for an exemption to Article 5.4 of the 
1988 Undertakings to allow ICG to invest 
in the 100MW Cogeneration project situated 
on the premises of Boise Cascade Canada 
Ltd. in the town of Fort Frances, Ontario; 
this dispensation to be made conditional 
upon ICG Ontario, its shareholders’ and 
parent Companies which control ICG Ontario: 


a) executing an amendment to Article 
5.4(c) of the 1988 Undertakings which 
will require ICG Ontario to obtain 
dispensation of the Lieutenant 
Governor in Council, upon recommend- 
ation of the Board, for any new non- 
utility investment. *Dispensation' 
means prior approval i.e., before any 


binding contractual obligations are 
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entered into by ICG Ontario, its 
parent companies and affiliates, or 
any funds are expended other than for 


project feasibility assessment. 


(b) aS soon as possible, by a date to be 
agreed with the Lieutenant Governor 
in Council, establishing the cogene- 
ration project in a legally and 
financially separate corporate entity 
which may be owned by ICG Ontario, 
rather than as an operating Division 


of the utility company. 


(c) executing an undertaking to indemnify 
the regulated utility and its rate- 
payers against all direct and indirect 
liabilities and any additional costs 
arising from ICG's non-utility 
investments as defined by the Ontario 
Energy Board, including, but not 


limited to, the Cogeneration project. 


The Board recommends that the Lieutenant 
Governor in Council grant ICG Ontario the 
requested exemption to Article 3.0 of the 
1988 Undertakings in respect of the gas 
supply contract for the cogeneration 
project with ICG Resources Inc. 
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The Board recommends that the Government 
clarify its policy on the role of gas 
utility companies in developing non-utility 
electric generation projects in Ontario. 
In so doing, the existing undertakings 
given to the Lieutenant Governor in 
Council by these Companies’~ should be 


reviewed. 
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4. SEPARATION AND ACCOUNTING ISSUES 


INTRODUCTION 


As part of its request to the Lieutenant 
Governor in Council, ICG Ontario asked that: 


"the Lieutenant Governor in Council 

require the Board to examine in a 

public hearing and report on whether 

a regulation should be made separating 

COr ratemaking purposes, ICG's 

investment in the cogeneration project 

and the resulting tax deferrals from 

ICG's regulated gas distribution 

activities;" 
Since the Reference did not require the Board 
to examine the proposed regulation, the Board 
will focus in this Chapter on the questions in 
respect of the proposed separation and the 
accounting treatment requested by ICG. Lie wild 
however, in Chapter 5, provide the Lieutenant 
Governor in Council with its advice on the 
matter of the proposed regulation, which became 


an issue in the Hearing. 
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or Ree The Lieutenant Governor in Council asked the 
Board to examine and after holding a public 


hearing to report on: 


whether 


(i) in the determination of the 
rate base of ICG for the 
purposes of Section 19 of the 
Act, the cogeneration project 
and all property which is used 
or useful in the construction 
Or operation of the cogene- 


ration project should be 
excluded; 

Gas | in the determination of the 
income of the VEL Ley 


operations’ of ICG for the 
purposes of Section 19 of the 
Act, all revenues and expenses 
which are attributable to the 
cogeneration project should be 
excluded; 


(iii) for the purposes of Section 19 
of the Act any tax savings or 
tax deferrals which are 
realized by ICG and are 
attributable to the tax treat- 
ment under the Income Tax Act 
(Canada) of the Cogeneration 
Project, including, without 
limiting the generality of the 
foregoing, any capital cost 
allowances claimed by ICG 
under the Income Tax Act 
(Canada) in respect of the 
Cogeneration Project should 
not be applied by the Board: 
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- to reduce the amount other- 
wise determined, for the 
purposes of section 19 of 
the Act, to be income taxes 
in respect of the utility 
operations of ICG, or 


- to reduce the rates-~ and 
other charges that would 
otherwise be payable by 
customers of ICG for the 
sale, transportation and 
storage of gas. 


ICG stated that the reason for divisional 
rather than legal separation of the cogeneration 
project and the proposed segregation of the 
project assets, income and tax benefits, was to 
allow it to use the income from the utility 
operations as well as from the cogeneration 
project to generate tax deferrals for the 
cogeneration project. This would assist in 
financing the project and thereby increase the 
net income and shareholder return from the 
project beyond that available from utilizing 
the project income alone. 


ICG stated that the proposed use of the utility 
income provided a benefit to the cogeneration 
project in the form of $35 million in deferred 
CakGoo i 19O09,e oO and = LoS lerwhichn would. ~be 
used to partly finance the project. si ce ate WMT: 
increased the cash flow to the shareholder by 
approximately $7.14 million (NPV) over the life 
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of the project, above and beyond that available 
if the cogeneration project was to stand alone. 


ICG stated that it had structured the project 
as another Division of the utility company 
principally in order to realize these tax-driven 
benefits. 


ICG stated that it intended to achieve separ- 
ation of accounting, banking, staff and service 
functions from the utility, but not legal 
separation. It also indicated it was willing 
to track and report to the ERO on any signifi- 
cant intra-corporate transactions and, as 
required by the Board, in future rate cases. 


ICG did not provide the level of detail that is 
usual when requests for approval of certain 
accounting treatments are made in proceedings 
before the Board. Rather, it outlined the 
principles it was seeking to establish: 


(i) the assets of the cogeneration plant 
would be excluded from the Board's 
consideration of the utility's rate base; 


(11) the income from the cogeneration project 
would be excluded from the Board's 
consideration of the utility's income 


requirement; 


yeieke) 


So hae 


REPORT OF THE BOARD 


(111) the capital cost allowance associated 
with the project's Class 34 assets would 
be utilized against the total income of 
ICG Ontario, including income from its 
utility operations, in 1990, 1991, and 
1992 to generate deferred taxes by a 


reduction in taxes payable in those years; 


(iv) the deferred taxes would result in an 
increase in an accounting net income in 
1990, 1991 and 1992 which would provide a 
source of capital financing by streaming 
this additional “income" to the cogene- 
ration project; and 


(v) the deferred tax liability would be 
repaid in future years from ICG's taxable 
income from its UCLA LY operation, 
cogeneration project and other non-utility 


investments. 


ICG did not provide details of the effects of 
these principles on the utility at the account- 
ing level, but did provide, for the period 
1989-1994, proforma projections of the year-end 
balance sheets and income statements for the 
cogeneration project and utility operations. 
These data were not explained in the context of 
the proposed accounting treatment, but rather 


in the context of the overall financial 
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integrity of ICG when the cogeneration project 


was in operation. 


Parties to the hearing concentrated on the 
issue of whether the principles ICG was setting 
forth were fair and equitable to the utility 
ratepayers, and on the issue of whether the 
ratepayers should be compensated for the use of 
utility income to generate deferred taxes 
resulting in “a inetebenefirtyor $72145emillionsto 
the shareholder. ICG contended that’ this 
benefit was at the expense of Revenue Canada 


and not its utility ratepayers. 


There was consensuS among parties not repre- 
senting gas utilities that ICG's' proposals, 
particularly the tax treatment, were not 
appropriate. There was less consensuS- on 
whether the proposed principles should be 
denied, whether they should apply, under Board 
control, as part of the Board's regulation of 
the utility, or whether ICG's proposals should 
be allowed with compensation to the utility 
ratepayers for the benefit which the shareholder 
expected to receive if the principles were 
allowed as a basis for accounting. The gas 
utility company representatives, on the other 
hand, supported ICG's proposals as being prudent 
tax planning and an appropriate use of govern- 


ment incentives. 
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BOARD FINDINGS 


In the Board's view, itS primary concern in 
respect of the cogeneration project, must be 
thee protection ‘Or 7the utility function of «ICG 
Ontario and utility customers in Ontario from 
any risk associated with the project. ICG 
Ontario referred to “minimal" risks and sub- 
mitted that the proposed divisional separation 
Well Mensure Sthate sucht risks will not occur: 
The Board, however, must take a more cautious 
view and has reviewed the potential risks in 
Chapter 3. 


A secondary consideration for the Board is the 
benefit to the utility ratepayers. ICG Ontario 
submitted that the benefits, accruing to the 
utility from the cogeneration project, such as 
delivery charges and the lower overall cost of 
gas, should be assessed against any additional 
risks. The Board, however, observes that these 
benefits are likely to accrue to the utility 
regardless of whether a divisional or corporate 
separation of the cogeneration function is 
created. Inew BOaLdtfalso.. Observes ithat’ ICG 
Ontario's assurances that future cogeneration 
projects will be developed outside the utility 
appear to be much less firmly expressed in the 
hearing and in its argument than they were in 
its prefiled evidence. 
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The Board concludes that separation of the 
facilities divisionally in the manner proposed 
by ICG Ontario appears to be the only way that 
the extra shareholder benefit of approximately 
$7.14 million can be achieved with certainty. 
The Board points out, however, that the use of 
allowable tax credits from the project will be 
available, in any event, but over a longer time 
span. It is the benefit of the time value of 
money that the shareholder would enjoy through 
ICG Ontario's proposal. As ICG's own witness 
submitted: 

"....- only the timing of the use of allowable 
tax credits is affected by the utility's present 
cogeneration proposal; if the cogeneration 
project were treated as a separate business 
under the Income Tax Act, these credits would 
accrue for use against the cogeneration project 


income in later years.” 


The Board has’ already concluded that the 
cogeneration project should be legally separated 
from the utility operations of ICG for a variety 
of valid and precedent reasons as outlined in 
Chapter 3. If this is not done, then the 
Board's role of determining the amounts to be 
excluded from the utility rate base, utility 
income and the taxes payable must continue in 
accordance with the provisions of Section 19 of 
the Act. 
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The Board concludes that it is clearly ICG's 
intention that the accounting related to its 
proposal would, in any financial year, be 
determined by the Company and not by the Board 
as is currently required by the provisions of 
Section 19 of the Act, and as is the case for 
other gas utilities having non-utility invest- 
ments which are not legally separated from the 
utility. 


The Board concludes that it would be an unpre- 
cedented departure from the principles of 
regulation to allow ICG to determine the amounts 
to be excluded from rate base, utility income 
and the amount of taxes payable by the cogene- 
ration project if it were to remain a division 
of ICG Ontario. This would also allow ICG, by 
Simple difference, to set the utility rate 
base, income and applicable taxes. The Board 
has a specific statutory mandate to operate in 
the interests of the utility ratepayers and the 
public in Situations identical to that 
respecting ICG's cogeneration project. 


Accordingly, the Board concludes that the 
Lieutenant Governor in Council should inform 
ICG that it is required to operate under the 
jurisdiction of the Board in accordance with 
Section 19 of the Act. It would, therefore, be 
the Board under its statutory authority, not 
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ICG, which would determine, in ICG'’s next rate 
case after having reviewed each of ICG's non- 
utility investments which are not contained in 
legally separate companies, the appropriate 
utility rate base, income requirement’ and 


applicable taxes. 


The Board finds that it does not have sufficient 
evidence from this hearing to advise the 
Lieutenant Governor in Council whether’ the 
accounting treatment based on principles 
proposed by ICG would result in just and 
reasonable rates for ICG'S gas customers. 
However, it is quite clear that without the 
detailed examination of these principles and 
their effects by the Board, under the conditions 
normally encountered in a rate case, there 
would be a grave risk that inequities would 
result. 


All of the above is unnecessary should ICG 
establish a legally separate entity as_ the 
Board has recommended as a condition of the 
Lieutenant Governor in Council formally granting 
ICG's exemption request. The Board's’ role 
would, if its recommendation is followed, become 
one of ensuring adequate equity in ICG Ontario 
to support its utility operations and ensuring 
that any intra-corporate transactions between 
the .utility and its cogeneration company were 


accounted and paid for in a proper manner. 
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4.3 RECOMMENDATION 


4. 


797 


The Board recommends that, in the absence 
of legal separation of the project from 
the utility operations of ICG as recom-— 
mended by the Board in its Recommendation 
2(b), the Lieutenant Governor in Council, 
pursuant to the provisions of Section 19 
of the Act, deny ICG's request for special 
accounting treatment and direct ICG 
Ontario to continue to operate under the 
jurisdiction of the Ontario Energy Board 
with respect to the amounts to be excluded 
from utility rate base, utility income, 
and taxes applicable on account of the 
cogeneration project. 
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ap) ICG'S REQUEST FOR A REGULATION UNDER THE 
ACT 


INTRODUCTION 


ICG Ontario, in addition to seeking the relax- 
ation of Undertakings 5.4(a) and 5.4(b), and 
acceptance of the separation and accounting 
treatment proposed for the cogeneration project, 
also proposed that a regulation be made by the 
Lieutenant Governor in Council. The purpose of 
this regulation would be to confirm the divis- 
ional separation of the cogeneration facility 
for ratemaking purposes, and would also be to 
ensure that tax savings or tax deferrals 
attributable to the project would not be used 
to reduce the utility's customers' rates. but 
would be "streamed" directly to the cogeneration 
division and indirectly to the benefit of the 


shareholder. 
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ICG indicated that it had requested that the 
accounting treatment be the subject of a 
regulation, since this would ensure that future 
Board panels could not change the basis of the 
benefits related to the accounting and tax 
treatment thus affecting the economics of, and 
return to the shareholder from, the project. 


The Reference from the Lieutenant Governor in 
Council did not require the Board to examine 
this proposed regulation. However, since this 
became an issue in the hearing, the _ Board 
herewith provides the Lieutenant Governor in 
Council with its advice on the matter. 


POSITIONS OF THE PARTIES 


ICG 


ICG stated that it requested confirmation that 
the cogeneration facility be separated from its 
utility operations for ratemaking purposes and 
that any tax savings or deferrals attributable 
to's the proyect’°not *be used by the Board to 
reduce the utility's customers' rates. This 
confirmation is being sought by means of a 
regulation because one panel of the _ Board 
cannot bind a subsequent panel. Consequently, 


a finding in this case confirming the approach 
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requested by ICG Ontario would not, according 
to ICG Ontario, give it the assurance that it 
claims is needed to proceed with the cogene- 


ration project. 


ICG Ontario argued that the Lieutenant Governor 
in Council has the power to make such a 
regulation under Section 35(1) of the Act, and 
cited a number of legal cases in support of 
GhitSeprOoposaLiOneeancludiangeethe CRC. vs —gseClyv 
Television Network et al. [1982] 1 S.C.R. 530. 


Board Staff 


Board Staff submitted that, on the one hand, 
ICG waS saying it did not want the Board to 
exercise jurisdiction over the cogeneration 
project but, on the other hand, was willing to 
have the Lieutenant Governor in Council exercise 


such#conerodw. 


Board’ | -Statsé submitted that the Lieutenant 
Governor in Council does not, by way of 
regulation, have the legal power to limit the 
Board's jurisdiction under Section 19 of the 
Act. In any event Board Staff submitted that, 
ashy .a semMatcere of princi ple, the Lieutenant 
Governor in Council should be concerned about 
imcerferingw7inv canemamportant aspect. -of | athe 


BOaLG’ S wiuyasdiction, to stix-just and reasonable 
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rates. According to Board Staff, the law of 
"unintended effect" has the capacity to disrupt 
the Board in unimaginable and unintended ways 
if its unique jurisdiction under Section 19 was 
truncated. Notwithstanding, ahie such a 
regulation were enacted, the Lieutenant 
Governor in Council could, at the request of 
any person, including the Board, change the 


regulation. 


In “support, Of. i0S sposit1on, s.Gounsed |coOmcboaLG 
Staff submitted a legal argument addressing 
whether the Lieutenant Governor in Council can 
pass the requested regulation and whether the 
authouity inv section,.3501):Gb)mofmther Act squants 
the kind of regulation-making power necessary 


to accede to the request by ICG Ontario. 


A number of cases were cited by Counsel to 
Board Staff, including Belanger vs the King 
ClLONG), "545 o.CoR.. 265 3(5F CG.) es aawniCch malt awas 
contended, demonstrated that regulations’ such 
as that requested by ICG had been found to be 


“ultra vires the Lieutenant Governor in Council" 


Counsel to Board Staff submitted that the CRTC 
vs CTV Television Network et al. [1982] 1 
S2CrR. S30,d1 040 BSlippGras ChewPpEODOS1 L1On- mas 
claimed by Counsel to ICG, that the Lieutenant 


FO 
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Governor in Council can pass a regulation which 
“substantially affects the jurisdiction of the 


Board". 


Counsel to Board Staff submitted that the words 
"subject to the regulations" at the beginning 
of Section 19(1) of the Act did not permit the 
Lieutenant Governor in Council to limit the 
Board's discretion to fix just and reasonable 
rates. The Legislature could have passed 
legislation containing words which would have 
allowed the regulation to be effective in the 
manner proposed by ICG, but had not done so. 


In the opinion of Counsel to Board Staff the 
Lieutenant Governor in Council could only pass 
a regulation approving or fixing rates or other 
Charges and not on a matter aS general as 
excluding assets for rate making purposes. 
Since the regulation would constitute “inferior 
legislation", Counsel to Board Staff submitted 
that it must be read narrowly in the event of 
conflict between regulation-making power and 
the Act. 


IGUA 
IGUA argued that the Lieutenant Governor in 


Council does not have the power to substantially 


limit the SBOard/s)4 ueisdiction* under Section. 19 
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of the Act through the passage of the proposed 


regulation. 


5x Bee lek IGUA submitted that although, under Section 19, 
the Board “may make orders approving or fixing 
just and reasonable rates", the Lieutenant 
Governor in Council may make regulations under 
Section 35:C1) (b) “requiring the Board to 
approve or fix) rates or other .charges under 
Section 19", While the Board may be thus 
required to fix a rate, IGUA argued that the 
Lieutenant Governor in Council cannot, by way 
of regulation, require the Board to fix a rate 
which, in the Board's judgment, is not just and 
reasonable. Since the Act requires the Board 
to fix just and reasonable rates, the Lieutenant 
Governor has no power, by means of a regulation, 
to restrict or limit this aspect of the Board's 
mandate. IGUA\ cited: CRIG Vv 4 nClv *Tetevision 
Network et al. as supporting the proposition 
that where a power tc make regulations extends 
to cover a matter already entrusted to a 
statutory tribunal, the exercise of such a 
regulation-making power may substantially 
affect the jurisdiction of the tribunal. 


5. Zee IGUA argued that even if the Board held the 
view that the Lieutenant Governor in Council 
has the power to make such a regulation, the 
Board should not recommend that the power be 
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exercised. The Board's power to remedy any 
inequity falling upon the ratepayers should not 
be restricted. IGUA further submitted that the 
Board should retain its power to set just and 


reasonable rates. 


NSI 


NSI submitted that a regulation as proposed by 
ICG would amount to an amendment to the Board's 
legislation since it would materially change 
the Board's Nuns era on: NSI expressed 
concern that a regulation could be used in a 
manner which, it suggested, would throw into 
doubt the stability and consistency of 
regulation in Ontario. Due to the significant 
differences between the process involved to 
amend legislation and that required to approve 
regulations by the Lieutenant Governor in 
Council, NSI questioned whether the regulation 
requested would bring much comfort to ICG. ime 
suggested that even if such a regulation were 
issued, it could be rescinded on request if 


circumstances change in the future. 


In NSI's view, any assurance to ICG, or others, 
against future actions should be through amended 
legislation. However, NSI submitted that there 
is reason to believe that the project is viable 


on a stand alone basis; consequently, neither 
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amendment of the legislation for plant ownership 
purposes, nor a regulation as proposed, should 
be recommended by the Board. NSI referred to 
ICcG"s* argtiment: ‘in’ which “at 'stated?’that if it 
were not permitted to own and operate the 
project “it would require contract negotiations 
to ensure that the cogeneration project would 
continue with a different owner" and concluded 
that ICG recognizes that alternate ownership is 


possible... 


Union 


Union submitted that any regulation promulgated 
as a result of the hearing should relate only 
to’ the’ (ICG "utility tEamrly’"ana should not be 
generally applied to other Ontario natural gas 
utilities. It argued that to do so would be a 
denial of natural justice to those utilities, 
Since the hearing was specific to ICG and not 


generic in nature. 


ICG Reply Argument 


On’ “tne “matter = or the wi jueisdiceron OL tne 
Lieutenant Governor in Council, ICG stated that 
both Board Staff and IGUA were wrong. It argued 
that the Lieutenant Governor in Council has the 
Jurisdiction’ under’ =paragrapm "30(.) ~(b) of the 
Act to make the regulations proposed by ICG. 
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im;suppore Of 7Cs position, ICG stiomitted that: 


the cases cited by Board Staff merely 
stand for the proposition that a regulation 
may not override the express requirements 
of the statute under which it is made. 
Providing reasons, ICG submitted that its 
position is that the regulation proposed 
by ICG would not override the express 


requirements or language of the Act; and 


the passage from the decision of the 
Federal Court of Appeal cited by the late 
Chivers Justices askin) ©in”~ CRIC ~wvws = Clv 
Television Network et al., [1982] 1 S.C.R. 
530, at p. 544-545, though not deciding 
the matter, certainly indicates that the 
Courts are prepared to entertain the 
argument that, where a power to make 
regulations covers a subject matter already 
entrusted to a statutory tribunal, the 
exercise of such regulation-making power 
may substantially affect the jurisdiction 
eoha el ack pe gal oleh ey Wi be 


ieee BOARD FINDINGS 


eyes The Board holds the view that while maximizing 


a shareholder's’ return, at the expense of 
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Revenue Canada may be a legitimate corporate 
strategy for a private corporation not subject 
to regulation, there is reason to question, as 
several intervenors did, whether the special 
accounting treatment requested by ICG as a 
regulated utility company is totally fair to 
the utility ratepayers. Most importantly, in 
the Board's view, the regulation sought by ICG 
Ontario to achieve this special status, to the 
shareholder's benefit, would seriously restrict 
the Board's future mandate to examine this 
important issue under the provisions of Section 
Ip ofeathe Act. 


The Board is currently required by Section 19 
of the Act to fix just and reasonable rates 
through the review of the utility operations of 
ICG Ontario in the context of that company's 
overall activities, and having done so to find 
an appropriate utility rate base, revenue 
requirement, including the fair cost of capital, 
and an appropriate allowance for income taxes 
- when it fixes utility rates. Accordingly, such 
a regulation, even if not ultra vires as was 
submitted by several intervenors, could, by 
limiting the scope of the Board's’ review, 
seriously affect’ the. Board’ Sopability, tom tix 


rates that are ‘just and reasonable’. 
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It appears to the Board that the reason the 
Lieutenant Governor in Council is being asked 
to enact such a regulation and restrict the 
Board's powers is solely so that the equity 
shareholder of ICG may obtain a higher return 
on invested equity due to the $7.14 million 
benefit from the time value of the _ tax 
deferrals. The divisional separation and 
accounting treatment is purely tax-driven, and 
the requested regulation is designed to 
guarantee that all of the time value benefit 
flows to the cogeneration project and hence to 
the equity investor in that  non-regulated 


aCELVUCY. 


In the Board's view, however, the impact on the 
utility of the proposed structuring and flow- 
through of tax benefits will require close 
scrutiny by the Board in future rate cases 
unless a separate legal cogeneration entity is 
established. The proposed regulation, which 
attempts to restrict the Board's authority to 
carry its statutory regulatory mandate, would 
be an unfortunate precedent which would not be 
in the public interest and would have major 
ramifications for other utilities. 


In the Board's view, Section 35(1)(b) of the 
Act does not empower the Lieutenant Governor in 
SOURCE COMEtEees bates siimseir,. which he would 


have to do in order to require the Ontario 
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Energy Board to approve or fix rates in the 
manner proposed by ICG. Section 35(1)(b) is a 
procedural mechanism only, by which the 
Lieutenant Governor in Council can require the 
Ontario Energy Board to exercise its jurisdict- 
ion under Section 19 of the Act. 


The Board concludes that the Lieutenant 
Governor in Council does not have the 
jurisdiction under Section 35(1)(b) of the 
Ontario Energy Board Act to make the regulation 
requested by ICG Utilities (Ontario) Ltd and 
that, in any event, such a regulation would not 


be in the public interest. 


5.4 RECOMMENDATION 


aN The Board recommends that the Lieutenant 
Governor in Council deny ICG'’s request for 
a regulation separating the assets’ and 
income of the cogeneration project from 
those of the regulated utility for the 
purposes of Section 19 of the Ontario 
Energy Board Act. 
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6. COSTS AND COMPLETION OF THE PROCEEDINGS 


COSTS 


Section 28 of the Act empowers the Board to 
aAwaraeecosts: Fand' the .-Boardvs -«June 12, 1985 
E.. B.O..*°LI6™ Report “sets, out considerations by 
which the Board will be guided as a general 
rule in the exercise of its discretion to award 
costs to intervenors. Awards may be made to an 


intervenor who: 


(a) has or represents a substantial interest 
in the proceeding to the extent that the 
intervenor, or those it represents, will 
be affected beneficially or adversely by 
the outcome; 


(b) participates responsibly in the proceeding; 
and 
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(c) contributes to a better understanding of 


the issues by the Board. 


The following parties requested costs in the 
proceeding: 


AMO submitted that the Association should be 


awarded its costs in this proceeding. 


IGUA submitted that it had participated in this 
proceeding in the same manner it has partici- 
pated in rate cases before the Board where the 
Board has seen fit to award IGUA 70 percent of 
its reasonably incurred costs. IGUA accordingly 
submitted that it should be awarded 70 percent 


of its reasonably incurred costs. 


NSI submitted that, through its argument, it 
had contributed to the Board's understanding of 
the issues and that its intervention was 
conducted in a cost effective manner. It hoped 
that an understanding of the concerns of NSI, 
and its suggestions as to alternatives that are 
available would prove helpful to the Board in 
its deliberations. Accordingly, NSI requested 
that it be awarded its full costs of partici- 


pation in the hearing. 
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Gleb Indeck submitted that as a developer of cogene- 
ration projects in the ICG franchise area it is 
a customer of ICG and had a substantial interest 
in the proceeding. It submitted that it had 
participated responsibly, and through its 
evidence it had assisted the Board in trying to 
put a value on the benefits to ICG Cogeneration 
Division, and in understanding in general, this 
rather complex issue. Indeck accordingly 
requested it be paid 100 percent of its costs 


in the proceeding. 


6.2 BOARD FINDINGS 


Gi. 27a The criteria established in EBO 116 primarily 
address the matter of an intervenor's eligibil- 
LEY wor Aaa COSiareaward. Considerations of the 
amount of any such award is a matter for the 
individual Board panel hearing the case _ to 
decide, based on the nature of the intervention 
by parties to Board proceedings, how this 
furthered the public interest and a complete 
examination and understanding of the issues by 
the Board. 


Go eek ie The Board has carefully considered the partici- 
pation by parties requesting an award of costs, 
and has also considered the argument submitted 


by these parties. 


AMA 


REPORT OF THE BOARD 


AMO originally applied for funding under the 
Intervenor Funding Project Act ("“IFPA") and, 
after a hearing, subsequently withdrew that 
application. This application resulted in 
needless costs for the Board and ICG which, 
however, cannot be accurately assessed. Since 
the IFPA proceeding iS considered by the Board 
to be part of the overall EBRLG 33 proceeding, 
the Board has taken into account the circum- 
stances “of the “IFPA ‘hearing in’ "its “award; of 
costs to AMO. 


AMO was unable to participate in the hearing 
due to its Counsel's illness, and the argument 


submitted was necessarily brief. 


Accordingly, the Board finds that AMO is 
entitled to 50 percent of its reasonably 
incurred costs excluding its costs related to 
the IFPA hearing. 


IGUA participated responsibly in the proceeding 
although its intervention was quite narrowly 
based. The argument submitted by IGUA was 
found to be relevant and helpful to the Board. 
Accordingly, sche Board. findse thats LGUAgs1s 
entitled to 70 percent of its reasonably 


incurred costs, as requested. 
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NSI did not actively participate in the hearing; 
however, the argument submitted was of high 
quality and informative and helpful to the 


Board in its consideration of the issues. 


Accordingly, the Board finds that NSI should be 
awarded 70 percent of its reasonably incurred 


costs. 


Indeck participated responsibly in the hearing, 
although certain parts of its evidence departed 
from the primary issues before the Board and 
its most direct experience was in the United 
puavLeSs.. 


Indeck's argument was comprehensive and covered 
the main issues in a way which was informative 
to the Board. 


Accordingly, the Board finds that Indeck should 
receive 60 percent of its reasonably incurred 


costs of participating in the proceeding. 


The Board finds that the foregoing costs awarded 
to the parties named shall be borne by ICG 


Ontario. 


The Board finds that the Board's costs shall be 
paid by ICG Ontario and shall be payable on 
receipt of the Board's billing. 
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The parties eligible to receive costs in 
accordance with the Board's Findings, are here- 
by directed to submit their claims for such 
costs within 15 working days of the release of 
the Board's Report to the Lieutenant Governor 
in Council. 
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6.3 COMPLETION OF THE PROCEEDINGS 


The Board herewith submits its Report and 
Recommendations to the Lieutenant Governor in 
Council, in accordance with the requirements of 
the Reference under Order-in-Council 1499/89 
dated otnesL2, 909. 
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APPENDIX A 


SUMMARY OF THE POSITIONS OF THE PARTIES TO THE HEARING 


The parties to the hearing made submissions with 
respect to the issues in the case and the question of 
whether the Board should recommend that the exemption 
to Articles 5.4 of the 1988 Undertakings be granted to 
ICG. The Board has summarized these submissions but, 
in doing so has found that there is no common 
perspective of the issues related to the exemption 
request and hence, there is some degree of overlap and 


duplication in the positions presented on these issues. 


ICG ONTARIO 


Policy Considerations 


ICG noted that the Board supported cogeneration in its 
H.R. 16 Report and, that it encouraged ICG Ontario to 
penetrate the cogeneration market in its Reasons for 
Decision in E.B.R.O. 430. ICG Ontario also indicated 
its belief that the Ontario Government, as a matter of 
policy, strongly supports the development of a 


cogeneration industry in Ontario. 


ICG Ontario acknowledged that the objective expressed 
in the 1988 Undertakings is that the utility should 
not be involved in non-utility investments. It 
submitted that there should, however, be flexibility 
in the application of this objective. It is submitted 
that there is a strong case for an exemption to the 
general objective where the activity is energy-related 
and results in an increased usage of natural gas, 
where the risk to the utility operations is minimal 
and where there are benefits to the utility operations 


and the broader public. 


ICG Ontario acknowledged that an approval for its 
investment in the Boise cogeneration project should 
not be a precedent for approval for any future 
investments cogeneration projects. The Cogeneration 
Division has additional projects under consideration 
but it intends to negotiate these on a basis which 
will allow a reasonable return on investment outside 


Of TIGG Ontario. 
Project Economics 


ICG submitted that the economics of the project are 
important for assessing the risk to the utility 
operations of ICG Ontario and for determining whether 
an adequate return on equity will be earned by 
Inter-City which is investing the equity in the 


project. 


ICG Ontario submitted that the economics of the 
cogeneration project, if structured as proposed, are 
attractive. It argued that, in addition to the 
favourable returns which will tend to strengthen ICG 
Ontario financially, there will be surplus funds as a 
result of the inability of Inter-City to take surplus 
cash out of ICG Ontario and this will strengthen the 


balance sheet of ICG Ontario. 


ICG noted that the actual base case return to 
Inter-City on its equity investment in the 
cogeneration project is 20.47 percent. Its expert 
witness, Mr. Falconer, termed this return appropriate 


given the financial and business risks of the project. 


ICG noted the evidence of Mr. Anderson, who testified 
on behalf of Northland Power, that it should have been 
assumed that the surplus funds would be reinvested at 
the return earned by the project (approximately 20 
percent after tax) as opposed to a short-term 
investment rate of 12 percent. ICG submitted that in 
making this assumption, Mr. Anderson apparently was 
unaware of the undertaking by ICG Ontario not to 
invest in unregulated activities without the leave of 
the LGIC. ICG argued that to the extent that the 
return to Inter-City is a relevant consideration for 
the Board, the view of its expert witness should be 
accepted because it is a conservative approach which 
Inter-City has adopted in considering its investment 


in the project. 


ICG submitted that the Board should not recommend to 
the Lieutenant Governor in Council any condition which 
would have an adverse impact on the economics of the 
cogeneration project; in particular, should not 
recommend an undertaking to "roll-out" the 
cogeneration investment prior to 15 years due to the 
potential tax and legal complications associated with 


such a transaction. 


Risk to Utility and Ratepayers 


ICG Ontario submitted that the most critical 
consideration which the Board must review is the risk 
to the utility operations of ICG Ontario from an 
investment in the cogeneration facility. It submitted 
that the Board needs to be satisfied that the risk is 
minimal. In ICG's view, in addition to an examination 
of the project economics, an assessment of the risk to 
the utility operations involves the nature of the 


contract provisions and the project technology. 


Contracts 


ICG submitted that the terms of the contracts which it 
has negotiated with Boise Canada, Ontario Hydro, Fluor 
Daniel Canada Inc. ("Fluor Canada"), and its two gas 
suppliers minimize the risks associated with the 


construction, start-up and operation of the 


cogeneration project. The primary risks that ICG 
Ontario claimed it has mitigated through its contracts 


are’ 


iy) the risk of cost overruns and delays in the 


completion of construction; 


ii) the risk of significant changes in the 
relationship between sales revenues and input 


costs over the term of the project; 


iii) the risk that actual sales volumes will not match 


projected sales volumes; and 


iv) the risk that the project's supply of natural gas 
will not be maintained throughout the term of the 


project. 


With respect to the risks associated with the project 
technology, ICG Ontario submitted that the risks are 
negligible because cogeneration technology is well 
estabished in the USA and that both Fluor Canada and 
its parent had considerable expertise in the 


construction and start-up of similar facilities. 
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BOARD STAFF 


Policy Considerations 


Counsel to Board Staff noted the Government's active 
encouragement of a strong cogeneration industry in 
Ontario. However, it submitted that, while it fully 
supports the development of cogeneration, this should 


not happen at the utility ratepayer's expense. 


Project Economics 


Board Staff submitted that an essential step in 
analyzing the Company's request for an exemption 
to the Undertakings was whether the cogeneration 


project can be economically built outside ICG Ontario. 


Board Staff submitted that if this could be done, the 
Board should recommend that the Lieutenant Governor in 


Council not allow the project to be inside ICG Ontario. 


Board Staff submitted that, due to the lack of 
detailed numbers and because of ICG's failure to file 
complete contracts, it was impossible to adequately 
assess ICG's assumptions underlying its economic 
analysis of the base case and alternative cases. 
Therefore, it was impossible to conclude whether ICG's 


analysis was correct. 


In addition, Board Staff contended that ICG had been 
conservative in forecasting its revenues and 
pessimistic in forecasting operating costs, 
particularly gas costs for which the maximum cost 


increases were assumed in the contract reopener years. 


Board Staff submitted that since ICG had not provided 
full details to support its economic analysis, the 
Board should use caution in determining the weight it 


gives to ICG Ontario's forecasts. 


Board Staff noted that ICG's assertion that the 
project would be uneconomic, if structured in any way 
other than that proposed, was based on two criteria; 
the calculation of an IRR which was then compared to 
the project's weighted average cost of capital 
("WACC"); and the return ("ROE") to the investor. It 
also noted the differing opinions of ICG's and 
Northland's expert witnesses about the methodology and 


Significance of the ROE calculation. 


Board Staff supported the position of Northland's 
witness that the stand-alone ROE estimates should be 
17.29 percent compared with 20.47 percent in the base 
case. It questioned whether ICG had shown this to be 
unacceptable since it had declined to state what the 


“lowest acceptable" ROE would be. 


Board Staff argued that, in any event, the ROE of the 
equity investor should be of minor relevance to the 
Board in making its recommendation and only material 
to the question of whether the project may or may not 
proceed. It also contended that ICG's assumptions 
about debt equity ratios affected the WAAC and noted 
that in the stand-alone case there would be no need to 
maintain a debt to equity ratio similar to that set 


forsthesutriity. 


Board Staff submitted that there is a strong 
indication the project could proceed on a stand alone 
basis. It therefore argued no exemption be 
recommended. Board Staff also suggested that a 
roll-out of the Project once the CCA benefits were 
realized could be a second best alternative to a 
stand-alone project. It noted the potential 
difficulties with Revenue Canada, the complicated 
nature of such a transaction and the effect on the ROE 
alluded to by ICG, but submitted that these 
considerations such be given less weight than the 


reduced risks to the utility which would result. 


Board Staff submitted that if ICG proceeded as 
proposed the benefit to the utility ratepayers was 
inadequate to compensate for the increased risk. 
Compensation, it submitted, should be related to the 
$7.145 million NPV benefit of the tax deferrals 
generated by applying the project's accelerated CCA 


against utility income. It submitted that a fee, or 


rent, of 50 percent of this would be appropriate. It 
noted that $7.145 million was equivalent to an annuity 
of about $3.727 million for 4 years and submitted that 
compensation should therefore be set at approximately 


$1.85 million per year for 4 years. 


Board Staff argued that the Board ought not be 
persuaded by ICG's argument that this would lower the 
ROE to an unacceptable level since, in its view, it 
was only just and reasonable that the cogeneration 
project pay for the use of the ratepayers' asset. 
Board Staff concluded that the project economics were 
such that it did not represent an unacceptable risk to 
the integrity of the utility, even if undertaken 


within ICG Ontario. 


Contracts 


Board Staff submitted that analysis of the contractual 
risks had been hampered by ICG's unwillingness to file 
the complete contracts. It submitted that not all the 
foreseeable risk were covered. It listed some of 
these risks, including construction cost overruns, 
increases in gas prices and other operating expenses, 
lack of guarantees by Boise Canada's parent and no 
provision for liquidated damages if Hydro does not 
take all the power. In addition, it submitted that 
there were bound to be unforeseen risk associated with 


the project. 


Board Staff concluded, therefore, that some risk 
remains to the utility if the project is in ICG 


Ontario. 


Risks to the Utility and its Ratepayers 


Having analyzed the direct risks due to project 
economics, contractual arrangements and project 
technology, Board Staff also considered other 
financial risks to the utility if the project was 
structured as part of ICG Ontario. The focus of Board 
Staff's submission in this regard was the matter of 
the credit rating of ICG Ontario, which, it submitted, 
was of vital importance to the Company and to utility 


rates. 


Board Staff noted that, although the risk of the 
project is somewhat greater than for the utility, the 
credit rating was unchanged in the latest review with 
the rating agencies. However, since ICG's credit 
rating is on the edge of what is considered to be 
always financable, Board Staff submitted that ICG's 
credit rating could be impacted negatively if the 
projects actual results were only marginally worse 
than those contained in the forecasts presented to the 


Board and to the rating agencies. 


Finally, Board Staff submitted that since ICG Ontario 
is seeking an exemption to the general and preferred 


policy of maintaining a pure utility as provided in 
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Articles 5.4(a) and (b) the Board should analyze 


whether: 

fe) the project can be economically built outside the 
titanlevity.s 

fe) ICG has shown that the project will not go ahead 


if approval is not granted; 


fe) the risks and benefits to the utility ratepayers 


are acceptable; and 


(e) after the above have been considered and the 
decision is in the balance, there are benefits to 


the other participants and to the general public. 


Board Staff submitted that ICG has not met the 


required onus since: 


fe) the project can be economically built outside the 
utility; 
fe) on a risk/benefit analysis ICG's proposal does 


not meet the criteria sufficiently to be granted 


an exemption to Undertaking 5.4; and 


fe) while the general benefits are apparent, the 
Applicant has failed to meet the onus on it in 


respect of the first three criteria above. 


IGUA 
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In the event, however, that the Board should decide to 
favour an exemption to the Undertakings, Board Staff 
submitted that it recommend the following for 


consideration of the Lieutenant Governor in Council: 


fe) rolling out the project as soon as possible; 


fe) making the cogeneration project pay an economic 


rent for the use of the utility income and stream; 


fe) ordering ICG to keep effective records to allow 


assessment of any cross-— subsidization; and 


fe) reporting to the Board's ERO and in every rate 


case on the financial performance of the project. 


Structure of the Cogeneration Project 


IGUA argued that the driving force for placing the 
Cogeneration Project in ICG Ontario was to make an 
attractive return for the shareholder. It argued that 
the investment risk of the shareholder is reduced by 
the investment being made in the utility corporation 
while that of the ratepayer is increased. IGUA noted 
that although ICG Ontario claimed this additional risk 
to be minimal, no compensation was to be paid for the 


utility bearing this risk. 
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IGUA considered that the main question to be answered 
is whether the regulated utility should be used to 
permit shareholders to achieve higher returns than 
would be available if the investment in cogeneration 
facilities as a non-uki lity activity were made outside 
the utility. IGUA stated that the answer to this 
question affects not only this project but others that 
may be developed by ICG Ontario and other Ontario 
regulated utilities. IGUA stated that it has 
consistently taken the view that such non-utility 
investments should be made outside the utilities; 
however, if the Board approved such investments by the 
utility, any risk to the utility's ratepayers should 


be eliminated entirely. 
Risk to the Utility and Ratepayers 


IGUA also argued that the Board was unable to properly 
assess the project economics and the risks because of 
ICG's unwillingness to produce the contracts. 
Therefore, in IGUA's view, there is a failure by ICG 


Ontario to prove its case. 


IGUA argued that investment in the Cogeneration 
Project within the utility results in increased risk 
to the utility because the cogeneration business is 
riskier than that of a utility, and that this is 
indicated by the required rate of return on common 
equity of 20.47 percent after tax. IGUA also pointed 
out that Mr. Didur had agreed in the hearing that 


cogeneration is riskier than the utility business. 
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IGUA submitted that, as a result of this increased 
risk, the ability of ICG Ontario to raise money at 
reasonable rates may be impacted, leading to the 
possibility of higher rates for ratepayers. IGUA 
argued that the ratepayer should not face this risk to 
enable the shareholders to achieve a higher return on 
their investment. Therefore, IGUA argued, the 
investment should not be made within the utility 


operation. 


IGUA argued that, because the "roll-out" alternative 
is unavailable, the Board can only accept or reject 
ICG Ontario's proposal. IGUA submitted that the Board 


should reject it. 


If, however, the Board determined that the investment 
in the project should be within the utility, IGUA 
argued that the shareholders should bear all the 
risks. Moreover, the undertaking of Mr. Didur that 
the utility's ratepayers would be saved harmless if 
the investment was made within the utility, should be 


formalized. 


Benefits to the Ratepayers 


IGUA noted the financial benefits indicated by ICG 
Ontario as accruing to the ratepayers if the 
cogeneration investment is made within the utility but 
argued that these benefits would still be enjoyed by 
the ratepayers if the investment were made outside the 


utility operation. 
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Shareholder Considerations 


IGUA submitted that by making the investment through 
the utility, the shareholder's return is increased at 
no extra cost to it. IGUA disagreed with ICG 
Ontario's view that the Cogeneration Division should 
not pay for this benefit. IGUA submitted that ICG 
Ontario had assumed that the whole of the $7.145 
million benefit should be paid to the investor, 
whereas in IGUA's view this benefit should be shared 
between the shareholders and the ratepayers. IGUA 
calculated that, on this basis, the investor's return 


would be 18.68 percent after tax. 


IGUA submitted that the ratepayer is providing an 
asset, namely the utility income stream, which should 


be paid for by the shareholder. 
Impact on the 1988 Undertakings 


IGUA pointed out that approval of the proposal would 
set back the desired move towards a pure utility 
operation. IGUA argued that the wish of the 
shareholders to utilize the utility corporation for 
their benefit to make a non-utility investment is 
insufficient reason to approve a business proposition 
which violates the 1988 Undertakings. Furthermore, 
the shareholders of ICG Ontario should not, in IGUA's 
submission, be placed in a preferred position compared 


to other parties interested in cogeneration investment. 
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Conclusions and Recommendations 


IGUA submitted that the Board should find and report 


to the Lieutenant Governor in Council that: 


(a) 


(b) 


(c) 


(da) 


(e) 


the primary purpose of placing the Cogeneration 
Project in the utility was to make an otherwise 
economically unattractive investment an 
economically attractive investment for the equity 


investors; 


the Cogeneration Project in the utility provides 
no greater benefit to the utility ratepayer than 
a similar project structured outside of the 


Wel: 


the equity investors in the cogeneration project 
obtain a financial benefit of approximately $7M 


through the use of the utility income stream; 


the ratepayers face the potential of adverse 
financial consequences with the inclusion of the 


Cogeneration Project in utility operations; 


the proposal contemplates no payment to the 
ratepayers for the risks incurred by them or for 
the use of the income stream provided by the 
ratepayers, which the shareholders require to 
make their economically unattractive investment 
opportunity an economically attractive 


opportunity; and 


(£) 
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the proposal clearly requires a move away from 


the desired goal of a pure utility. 


IGUA further submitted that the Board should recommend 


to the Lieutenant Governor in Council: 


(a) 


(b) 


That the LGIC not grant ICG Ontario an exemption; 


In the alternative, if the LGIC grants an 


exemption that the following conditions be 


applied: 


(i) 


(ii) 


ICG Ontario will undertake to indemnify 
and save harmless the ratepayers from any 
adverse financial consequences to the 
ratepayers arising out of the inclusion of 
the Cogeneration Project in utility 


operations; 


ICG Ontario will provide to the Board and 
interested intervenors financial 
information with respect to the 
Cogeneration Division in a form 
Satisfactory to the Board, which will 
enable informed decisions to be made on 
whether inclusion of the Cogeneration 
Division adversely impacts the position of 


the ratepayers; and 
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(iii) the benefit of $7.4M to the shareholder 
resulting from the use of the utility 
income stream will be shared equally 
between the shareholders and the 


ratepayers. 


INDECK 


Introduction 


Indeck commented on the timing of ICG Ontario's 
application noting that ICG Ontario had provided no 
convincing argument why it had proceeded with the 


project prior to obtaining leave. 


Indeck commented that ICG Ontario's conduct has put 
unfair pressure on the Board to find in ICG's favour. 
This is because it is being asked to give advice to 
the Government with respect to a project already 25 
percent completed and for which the Premier and senior 
Ministers of Ontario had been invited to attend 
ground-breaking ceremonies earlier in 1989. In 
Indeck's opinion, the timing of ICG Ontario's request 
in respect to the 1988 Undertakings makes a travesty 


of the regulatory process. 


Risk to the Utility 


Indeck argued the project has received a benefit 


through taking immediate advantage of Class 34 
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accelerated depreciation against revenue generated by 
the utility. The Cogeneration Division has paid 
nothing for this cash infusion which has been largely 


created by ratepayers. 


In calculating the value of this benefit, Indeck 
submitted that a higher discount rate than that used 
by ICG should be used. It submitted that 13.5 percent 
is ICG's allowed return on utility common equity, 
would be a possible figure because the cash provided 
by the utility is common equity rather than debt. On 
this basis, the value of the accelerated tax savings 
is substantially higher than $9 million, according to 


Indeck. 


However, since the cogeneration project is riskier 
than the utility business. Indeck submitted that the 
utility should be entitled to earn a return greater 
than 13.5 percent on the cash provided to the 
cogeneration project. It proposed a return in the 
16-19 percent range and specified a minimum of 17 


percent over the term of the project. 


Benefit to the Utility Ratepayers 


Indeck contended that the utility's income and its 

status as a gas distributor, allow ICG to fit within 
the definition of a principal energy business for the 
purpose of the Class 34 accelerated write-offs to be 


used for financing the Cogeneration Project. Indeck 
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submitted that if the Board allows the project within 
the utility, it should ensure that the ratepayers 


receive a fair return on their contribution. 


Indeck also asserted that the Cogeneration Division 
has already derived benefits from the regulated 
utility by using its credit to raise $25 million in 
short-term bank financing for the project and to 


obtain the Hydro loan at 4 percent. 


The benefits of the short-term financing and the Hydro 
loan can be estimated, according to Indeck, by 
calculating the present value of the difference 
between the market rate of return on equity and the 
interest rate paid by ICG for its short-term loan, 
multiplied by the amount of the funds borrowed and 


spent prior to obtaining final regulatory approval. 
Shareholder Considerations 


Indeck argued that it is "simply not credible" that, 
having already spent $25 million on the project, ICG 
Ontario would not proceed if approval was not 

granted. It pointed out that Northland had shown, in 
evidence, that Inter-City's investment of $18.2 
million yielded 33.5 percent (inside the utility) or 
17.29 percent (outside the utility) both after tax. 
Indeck referred to Northland's further indication that 
the return, on a stand-alone basis, could be even 
higher if ICG planned to pay off the bank over a 15 


year, rather than an 8 year, period. 
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Indeck criticized ICG Ontario's assumption that excess 
cash thrown off by the project in its early years 
would be invested at 12 percent. It pointed out that 
at least one other project has been discussed at the 
National Energy Board (a proposed plant at Sault Ste. 
Marie), thus it was highly probable that ICG Ontario 
would invest funds generated by the first Cogeneration 
Project in similar projects earning a similar rate of 
return and not at 12 percent. Indeck termed as 
“commercially incredulous" the notion the ICG Ontario 
would use cash from the first cogeneration project to 


repay project loans. 


Indeck submitted, in argument, its own calculations 
supporting its contention that the return is 40.33 
percent if the project is inside the utility as 
proposed by ICG, 25.71 percent if outside the utility, 
and 28.56 percent if inside the utility with a 


notional 20 percent "fee" being paid to the ratepayers. 
Conclusions and Recommendations 


Indeck submitted that the Board should not grant the 
orders requested by ICG, and that the project should 
proceed outside the utility. 


Indeck submitted that if ICG Ontario decided not to 
carry on with the Cogeneration Project, in the event 
of an adverse response by the Board, there would be 


“many developers" prepared to carry on the project 
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which, in Indeck's view, could be sold as developed to 


date at a profit. 


Indeck stated that it would be bad public policy for 
the Board to accede to ICG's request, firstly because 
it would create a precedent for ICG and others for a 
practice that provides a "Super return" to 
shareholders at the expense of ratepayers and 
secondly, because the division would assist 
anti-competitive practices in the cogeneration 
industry leading ultimately to a slowdown in its 


development in Ontario. 


Indeck submitted that the issue in this case is 
whether the Cogeneration Project should be placed 
inside or outside the utility. In opting for the 
latter, Indeck argued that this would be fairer to 
ratepayers, more efficient in terms of regulation, 
consistent with regulatory practice and more likely to 


avoid conflicts of interest and self-dealing. 


NORTHLAND 


Policy Considerations 


Northland submitted that the Board should not grant an 
exception to ICG. Northland submitted that this will 
protect utility ratepayers from regulated utilities 
entering into unregulated business ventures. 


Northland submitted that approval will set a precedent 
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encouraging utilities to engage in further business 
transactions designed to avoid rate base examinations 
while simultaneously reaping the benefits of secure 
and regulated monopolies. This, it argued, would 
erode the public utility concept of regulation. It 
argued that such comingling of regulated and 
unregulated business will make it more difficult for 


the Board to carry out its role. 


Project Economics 


Northland criticized ICG's calculations of the 
shareholder benefits. In Northland's submission, 
these figures are a gross understatement of ICG's 
total benefits. Northland provided additional data 
showing the effect of changing ICG's assumptions on 


the benefit to the shareholder. 


Benefits to Utility Ratepayers 


Northland noted all the benefits flow to the 
Cogeneration Division and the shareholder and stated 
its objection to "this abuse of the ratepayers for a 


tax-driven transaction designed to benefit others". 


Northland submitted that the "benefit" to the 
ratepayers of $742,000 will be realized regardless of 
whether or not the project was held in or out of the 
utility. It argued that, therefore, the $742,000 


contribution is not a benefit which can be viewed as a 
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contribution to the ratepayers or compensation for the 


increased risks of the Cogeneration Project. 


Conclusions and Recommendations 


Northland submitted that the project should not be 
within the utility. It argued that if approval is 
granted, ICG should pay a fee to the utility and the 
Board should supervise ICG to ensure that it develops 
the project and makes use of revenues in the same 


manner as presented in ICG's application. 


Northland concluded that it is not in the public 
interest to subject the ratepayers to risks without a 


compensating benefit. 


NORTH SHORE INDUSTRIES 


Project Economics 


In NSI's opinion the stand-alone option should have 
been examined in greater detail with a view to 
optimization of this alternative. In NSI's view, the 


evidence is therefore deficient and of limited use. 


For example, NSI pointed out that regardless of 
ownership of the project, and given a Class 34 ruling 
and an adequate taxable income stream, the return 
results will be similar to those forecast by ICG. In 


addition, ICG could have explored other means to 
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optimize its return on a stand alone basis by methods 


such as a prepayment by Hydro against power deliveries. 


Finally, NSI suggested that the accuracy of ICG's 
estimates may be suspect since this is the first 
installation of this size and type that it has 


undertaken. 


Risks to Utility Ratepayers 


NSI submitted that while ICG Ontario claimed that the 
business risks of the Cogeneration Project have been 
minimized, the central issue is the regulatory risks 
and who should bear them. NSI argued that if, for 
example, the Boise plant were to close, it is 
uncertain what accounting treatment will be used to 


deal with any resulting losses. 


NSI submitted that any policies promulgated by the 
LGIC as a result of the Board's report would without 
legislation, not provide any certainty as to actions 
that may be taken in the event the project becomes 
uneconomic in the future. NSI submitted that a Board 
Panel cannot bind a subsequent Board Panel. NSI 
argued that this risk requires the Board to recommend 
an exemption only if the Board can provide assurance 
to ICG Ontario's utility customers that their rates 
will never be impacted by the cogeneration plant. 
Since the Board will be unable to give such an 
assurance, NSI submitted that the Board will not be 


able to recommend exemption. 
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Benefits to Ratepayers 


NSI submitted that the benefits claimed by ICG for the 
ratepayers will accrue to them regardless of ownership 
of the facility. NSI submitted that since ownership 
is irrelevant to such benefits, it should not be used |. 
to persuade the Board to recommend relaxation of the 


undertaking. 
Shareholder Considerations 


NSI argued that the benefits to shareholders far 


outweigh those to ratepayers. 
Conclusion and Recommendations 


NSI stated that there had been no change in 
circumstances which would cause the Ontario Government 
or the Board to now consider the 1988 Undertakings 
unnecessary. NSI argued, therefore, that the Board 
should only recommend to the LGIC that ICG be 
permitted to implement its proposal if the Board is 
satisfied that ICG will continue to provide the same 
protection through some other means throughout the 
project's life. NSI contended that the evidence does 
not give any such assurance. Since it does not appear 
possible for the Board to be satisfied on these 
points, NSI contended that the Board must recommend to 
the LGIC that ICG should not be exempted from the 
obligations of Article 5.4. 


TCPL 
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Policy Considerations 


TCPL stated that in general terms it was supportive of 
the development of cogeneration projects in Ontario. 
TCPL submitted it would be wrong to unequivocally bar 
utilities from participation in cogeneration simply 


because it is an unregulated activity. 


Project Economics 


TCPL did not comment on what is the correct view of 
the internal rate of return for the project inside or 
outside of ICG Ontario. TCPL submitted that the key 
factor is that the rate of return is significantly 
higher if the Class 34 write-off is utilized in ICG 
Ontario to take advantage of the income stream. MTCPL 
submitted that the Class 34 CCA allowances were 
established as an incentive by the Government to 
encourage the efficient use of energy in Canada. If 
the project offers significant benefits, and risks to 
ratepayers are minimized, it does not make sense to 
force the project to be carried out in a fashion which 
would lower the expected return. Therefore TCPL 
argued that ICG should be permitted to take advantage 


of the ICG Ontario income stream. 
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Risks and Benefits to Utility Ratepayers 


TCPL submitted that there are benefits to the utility 
and its ratepayers from the project. It further 
submitted that if the utility income stream is not 
being used for any other purpose, and if there was no 
cost or increased risk to the utility, then any 
Suggestion about compensation for the use of the 
income stream in the form of economic rent was not 
appropriate. In any event, TCPL submitted there was” 
no evidence on which to make a realistic 
quantification of such an amount of compensation or 


economic rent. 


TCPL submitted that on the issue of risk to the 
utility, the evidence of Mr. Falconer should be given 
considerable weight. This evidence was that the 
credit rating of ICG Ontario would not be adversely 
affected and the financial risk to the utility should 
not be of concern. Also, Mr. Falconer stated that the 


business risks and technology risks had been minimized. 


Policy Considerations 


Union stated that it generally supported the 
development of cogeneration using natural gas, as 


being in the public interest. It stated that natural 
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gas utilities are the logical parties to implement 


public policy on cogeneration using natural gas. 


Risk to the Utility and its Ratepayers 


Union submitted that ICG's evidence of minimum risk 
was unshaken in the hearing. Union noted the steps 
ICG has taken through its contracts to mitigate risk 
and argued that these measures appear prudent and 
therefore the Board should conclude that the risk to 
the utility is slight. 


Union submitted that the ratepayers currently have no 
current use for the utility income stream and that 
they will in effect be receiving an annual "windfall" 
of $742,482 as a result of ICG's proposal. It argued 
that the ratepayers are, at worst, indifferent, or at 
best receiving benefits otherwise not available to 


them. 


Shareholder Considerations 


Union submitted that there is an appropriate balancing 
of risks and benefits to the shareholder in ICG's 
proposal and that the shareholder benefit was not at 


the expense of additional risk to the ratepayer. 


Union noted that the prime purpose of the undertakings 


is to protect the financial integrity of the utility 
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and thereby shield the ratepayers from undue risk. In 
Union's view ICG's proposal presents minimal risk to 
the ratepayers and is in accordance with government 


policy. Therefore ICG should be granted the exemption. 


Union noted that, in supporting ICG, it was of the 
opinion that the decision of the Lieutenant Governor 
in Council was specific to ICG. In Union's view other 
gas utility undertakings and their businesses are 


distinct from those of ICG. 
ICG REPLY ARGUMENT 


ICG Ontario submitted that neither Board Staff nor 
the intervenors had advanced any convincing argument 
why ICG Ontario should be prevented from proceeding 
with the Cogeneration Project as planned. In ICG's 
view, the advantages of permitting ICG Ontario to own 
and operate the Cogeneration Project clearly outweigh 
any perceived disadvantages. ICG maintained that if 
the Board is satisfied that the risks to utility 
operations are minimal then the Board should recommend 


approval. 


ICG Ontario also submitted that there can be a proper 
separation within ICG Ontario of the utility 
operations and the Cogeneration Project in a manner 
which will allow the Board to properly regulate the 


utility activities of ICG Ontario. 
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ICG's position is that the Board and the LGIC should 
be concerned that the shareholder, who is investing in 
the Cogeneration Project, receive an adequate return 
and that this is an integral part of the risk 
assessment. In ICG's view the ratepayers and 
shareholder of ICG Ontario have a common interest that 
ICG Ontario's utility operations not be prejudiced by 


the Cogeneration Project. 


ICG Ontario submitted that, contrary to Board Staff's 
position, it does not have any onus to demonstrate to 
the Board that the Cogeneration Project would not be 
built at all unless dispensation is granted. The 
Company contended that this is not directly relevant 
to the Board's consideration of whether it is 
appropriate or fair to allow the Cogeneration Project 


in ICG Ontario. 


With respect to Board Staff's concern that the 
determination of this matter on its own merits may be 
unfair to other utilities, ICG Ontario submitted that 
the Board should consider its recommendation with 
respect to this particular project on the project's 
merits. It should also make it clear that future 
projects will have to be assessed on a case by case 


basis. 


ICG Ontario acknowledged that the Board should give 


considerable weight to broad policy concerns, namely 
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the development of cogeneration in the Province. The 
ability of ICG Ontario to take advantage of the 
accelerated Class 34 capital cost allowance, which has 
been provided by the Federal Government for the 
purpose of encouraging energy projects such as the 
Cogeneration Project, should also be a factor in the 
Board's recommendation. ICG Ontario asserted that the 
development of the Cogeneration Project in ICG Ontario 
will not be at the expense of the ratepayers of ICG 


Ontario because in its view the risks are minimal. 


With respect to the criticism of ICG Ontario having 
proceeded with the project before obtaining approval, 
ICG noted logistical problems and submitted that it 
never intended to have the project so far advanced 
before the hearing. Nevertheless, ICG and Inter-City 
have assumed the risk that the project may not be 
approved in which case the ratepayers cannot suffer. 
ICG also recommended that in assessing the arguments 
of Northland and Indeck, the Board should bear in mind 
that those parties are direct competitors of ICG 
Ontarig in the cogeneration field and have a 
commercial interest in limiting ICG Ontario's 


involvement in the industry. 


In addressing the specific project economics ICG 
submitted that, contrary to the submissions made by 
IGUA and Board Staff, no party was disadvantaged in 


the cross-examinations by not having the actual 
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contracts. The financial information which was 
produced was sufficient to enable the parties to 
conclude that the risks to the utility were minimal. 
The Company also asserted that all of the assumptions 
which went into the economic forecasts were available 
for examination at the hearing and that those 
forecasts were prepared on a basis which was in 


accordance with the expected project performance. 


ICG Ontario also submitted that none of the risks 
identified by Board Staff should be considered serious 
and that, in any event, those risks are mitigated by 
the very contractual arrangements reviewed in Board 


Staff's argument. 


ICG argued that the question for the Board is whether 
ICG Ontario has, through its contractual arrangements, 
reduced the risks associated with the Cogeneration 
Project to an acceptable level. ICG Ontario submitted 


that it has done so. 


ICG Ontario rejected Board Staff's assertion that the 
credit rating of ICG Ontario will suffer in the event 
that the Cogeneration Project does not perform as well 
as anticipated. It submitted that the Board should 
accept the evidence of Mr. Falconer that, the credit 
rating of ICG Ontario may be improved by having ICG 


Ontario own and operate the cogeneration facility. 
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ICG Ontario identified several benefits which it 
believes will flow to the utility operations and 
consequently to the ratepayers of ICG Ontario. These 
include the net annual payment related to increased 
throughput; the assurance that Boise Canada will not 
reduce its throughput; and the potential strengthening 
of ICG Ontario financially as a result of which the 


credit rating of ICG Ontario may improve. 


ICG disagreed with Board Staff and IGUA's submission 
that the benefit derived by the Cogeneration Project 
from the use of the utility income stream should be 
shared equally between the ratepayer and the 
shareholder. ICG does not see any rationale for 
providing a further benefit to the ratepayers as they 
are already being adequately compensated for the 


minimal risk. 


ICG Ontario submitted that the most important aspect 
of the policy behind Article 5.4 which contemplates 
that non-utility businesses should be carried on 
outside of the utility is the avoidance of the 
possibility that the non-utility business will 
adversely affect the risk of the utility business. 

The Company believes that the problems with respect to 
possible cross-subsidization and efficient regulation 
can be resolved by proper accounting and reporting 


policies as proposed by ICG Ontario. 
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ICG Ontario submitted that contrary to Board Staff's 
assertions it has no incentive to present as 
pessimistic a forecast as possible. In fact, ICG 
Ontario believes that it would have an incentive to be 
optimistic with its projections so that it would not 
appear that the project is any threat to the utility 
operations. ICG Ontario contended that is has been 
neither conservative nor optimistic with its 


projections but simply attempted to be realistic. 


ICG submitted that there was no reason why Mr. 
Marriott should have been required to respond to the 
question of how far the return on equity would have to 
fall before it became too low. That answer would have 
been speculative and would depend upon a number of 
circumstances including the extent of the equity 
investment in the Cogeneration Project. It submitted 
that the Board should not accept the criticism of Mr. 


Marriott as it is not justified. 


ICG submitted that the evidence of Mr. Falconer should 
be preferred over that of Mr. Anderson and that the 
Board should find that a return on equity of 17.29% if 
the Cogeneration Project is outside ICG Ontario too 


low. 


ICG Ontario submitted that the Board should not accept 
the proposition that the return on equity to the 


investor is irrelevant to the Board's recommendations. 
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If the Board is in favour of cogeneration, then the 
Board will be concerned with return on equity to the 
investor because without an appropriate return, 


investment will not be made in cogeneration projects. 


With respect to the roll-out scenario, ICG Ontario 
submitted that the Board should accept the evidence at 
the hearing that this is not a viable option. 
Specifically, ICG believes that a roll-out could 
trigger recapture of the tax savings or may jeopardize 


the claim for CCA in its entirety. 


SEPARATION AND ACCOUNTING ISSUES 


The parties to the hearing made submission on ICG's 
proposals regarding the separation and accounting 
issues on which the Board was asked to report by the 
Lieutenant Governor in Council. Several parties had 
recommended against the exemption to Article 5.4 of 
the Undertakings, these parties accordingly did not 


address the separation and accounting issues in detail. 
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ICG Ontario agreed that the assumption of additional 
risk by the utility, and the risk of cross- 


subsidization would be avoided by the separation of 


the regulated activities of the utility from 
unregulated activities either outside the utility 
company or as a legally separate entity. However, ICG 
Ontario submitted that the benefits of the proposed, 
unregulated, activity should be assessed against the 


additional risks. 


In this case, ICG Ontario claimed that there will be 
no risk because of the separate Cogeneration Division 
that would be created with separate accounting 
mechanisms and inter-functional charging arrangements 
for management time and facilities used. It submitted 
that these practices and procedures should alleviate 
any concerns about cross-subsidization between the 


utility and the Cogeneration Division. 


BOARD STAFF 


Board Staff submitted that if the Board recommends to 
the Lieutenant Governor in Council that the 
Cogeneration Project remain in ICG Ontario, then the 
appropriate separation of the Cogeneration Division 
from the utility operations becomes important. Staff 
considered both the separation of costs and the 
reporting of these items in the context of ICG 


Ontario's rate hearings. 
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Board Staff had a few areas of concern with ICG 


Ontario's accounting proposals. They were: 


a) 


b) 


c) 


d) 


The manner in which utility staff time spent on 


Cogeneration Division business was calculated; 


The fact that some services had been performed by 
the utility for the Cogeneration Division but had 


not been billed for; 


The fact that ICG does not propose to charge 
interest on the balances owing by the 


Cogeneration Division to the utility; and 


The fact that no return component is included in 
the costs that are charged to the Cogeneration 


Division. 


Board Staff submitted that: 


a) 


b) 


a formalized procedure be implemented to ensure 
that all time spent by utility personnel on 
Cogeneration Division activities be accurately 


and completely recorded; 


in the future all charges, no matter how minor, 


must be paid by the Cogeneration Division. Staff 


submitted that charges for staff services 


performed in 1988, directors fees and the "minor 


c) 


d) 


e) 
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amount" of office equipment still in rate base 


should be calculated and collected; 


compound interest should be charged on the 
average monthly balance in any accounts which 
accumulate charges to the Cogeneration Division 
for goods provided or services performed by the 
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Since Cogeneration Division is using assets that 
are included in the rate base (such as the office 
building, the computer equipment, certain office 
furniture) and on which the ratepayers pay a 
return. Staff submitted that in order to prevent 
cross-subsidization, staff submitted that the 
charges made to the Cogeneration Division for any 
asset which it uses that is also included in ICG 
(Ontario)'s rate base should contain a return 
component based on the current return on rate 


base found by the Board; 


a signed Service Agreement between the 
Cogeneration Division and the utility would be of 
assistance in determining whether all charges are 


appropriately made. 


Staff submitted that it is vital that the financial 


performance of the Cogeneration Project be monitored 


on an ongoing basis to ensure that it is not a threat 
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to the integrity of the utility and that this 
reporting should be done in a public forum. Staff set 
out a list of the types of information that, in its 


opinion, ICG should file in its main rates case. 


Staff also submitted that the Board should be kept 
informed of the development of other Cogeneration 
Projects until such time as it is definitely 

determined that the Company will not be requesting 


permission to include them in the utility. 


IGUA submitted that if the Cogeneration Division 
became part of the utility operation, appropriate 
accounting procedures would be required in order to 
ensure the clear separation of utility and non-utility 
segments of the business. IGUA submitted that the 
complete financial details of the Cogeneration 


Division should be provided. 


NSI submitted that if the Board recommended acceptance 
by the Lieutenant Governor in Council of ICG's 
proposed corporate structure and relaxation of Article 
5.4 of the Undertakings, very stringent reporting 
requirements would be required. NSI stated that the 


Cogeneration Division should be required to make the 
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maximum public information available to facilitate 


assessment of risk to ratepayers in each rate case. 


ICG REPLY ARGUMENT 


ICG submitted that it has no particular difficulty 
with Board Staff's proposals with respect to the 
principle for accounting for services provided to the 
Cogeneration Division and with respect to an allowance 
for interest. It proposed that the scope of the 
services to be charged to the Cogeneration Division 
and the nature of any interest charges be developed in 


conjunction with Board Staff. 


ICG, however, argued against adopting weekly time 
sheets in respect of time spent on the cogeneration 
project, the explicit inclusion of a "return 
component" to the amounts identified as services to 
the cogeneration project, and the execution of a 
"service agreement" between ICG and the cogeneration 
project. Instead, ICG proposed to standardize the way 
in which time spent on cogeneration matters is 
recorded and charged to the Cogeneration Division. On 
the issue of a “return component", it argued that the 
real issue is not whether the amounts charged to the 
Cogeneration Division include such amount but whether 
those amounts are reasonable. With respect to the 
“service agreement", ICG proposed that, since an 


agreement with oneself cannot be enforced, it would be 


more appropriate to deal with such matters in a set of 
accounting policies developed in conjunction with 
Board Staff and reviewed by the Board at each main 


rate hearing. 


On the matter of reporting policies, ICG termed as 
fair and reasonable Board Staff's proposal about the 
material to be filed with the Energy Returns Officer 
and the material to be included in ICG'S main rate 


case filings. 


